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DECEMBER NEWS!!!!


In lieu of Christmas cards, we will be making a donation the Shasta Foundation and the Cape Leopard Trust. 





Please note the following arrangements with regards to the December period:  


Our offices will be closed from 12h00 on the 23rd December 2010 and will re-open on the 3rd January 2011.


Brett Susan (079 986 6781) and Luke Brodziak (082 459 9988) will be available to deal with any urgent matters during this period.
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In our April 2009 newsletter, we dealt with the case of SAMANCOR Ltd v Metal & Engineering Industries Bargaining Council and Others (2009) 30 ILJ 389 (LC), where both the CCMA and Labour Court had declared the dismissal of the employee substantively unfair, because his absence from work for 150 days had been outside of his control. They had also declared it to be procedurally unfair, because the employee had not been given the opportunity to state his case prior to the dismissal. The employee was reinstated. 





SAMANCOR then appealed the Labour Court’s finding and the Labour Appeal Court held that the dismissal had indeed been substantively fair, although it had been procedurally unfair. The reasons for the decision in SAMANCOR Ltd v Metal & Engineering Industries Bargaining Council and Others (2010) 31 ILJ 1838 (LAC), are as follows: 





Held: Both the CCMA and the Labour Court had erred in their assessment that incapacity can only be caused by ill health, injury or poor work performance. This was too narrow an interpretation and the facts of the present dispute, had to be determined in terms of the employee’s capacity to render a service. As this was an incapacity issue, the employer needed to consider the reasons for incapacity, the extent of the incapacity, the length of the incapacity and alternatives to dismissal. In this matter SAMANCOR had no idea how long the employee would be imprisoned. Furthermore, because the employee was skilled, the company had to quickly replace the employee with a similarly skilled person. It was not reasonable to expect a company of this size to keep the position open for an indefinite period of time. The LAC therefore found that the company’s decision to terminate the employee’s services was related to incapacity and under the circumstances, was both fair and justifiable. Regarding the issue of procedural fairness, however, the Court held that the company had not allowed the employee an opportunity to put his case forward. Although it was impossible to hold a pre-dismissal hearing whilst the employee was incarcerated, the company’s holding of a post-dismissal hearing had under the circumstances not been a proper hearing as the decision to dismiss had simply be reiterated. Although they did not say as much, we can assume from the finding that if the post-dismissal hearing had been conducted properly, the dismissal would also have been held to be procedurally fair. 





 


 .








Absenteeism Due to Incarceration











The Labour Appeal Court recently again had the opportunity to address the issue of team misconduct. Team misconduct refers to where an employer dismisses a number of employees because responsibility for the misconduct of the group is divisible. Each individual is dismissed not because it can be proved that that particular employee is guilty of misconduct, but rather because each employee has failed to ensure that the team complies with the rule or meets the standard as set by the employer. In the case of Foschini Group v Maidi & Others (2010) 31 ILJ 1787 (LAC), the facts were as follows: 





Facts: Foschini conducted a stock take at its Mabopane store and found that the store had suffered stock shrinkage of 28%. Foschini regarded anything over 3% as problematic. The company felt that the employees of the branch had not properly secured the company’s assets and were all responsible for the stock losses. Disciplinary enquiries were held and the employees failed to attend. They were dismissed. The employees referred the matter to the CCMA where the Commissioner found in Foschini’s favour. The employees then approached the Labour Court (LC), where the dismissible was held to be substantively unfair. The company then appealed to the Labour Appeal Court (LAC). 





Held: In this case, the employees were from a very small store and they were unable to explain the stock losses. The only possible inference was that they were all guilty in that they had each failed to attain the standard of Foschini. It was acceptable for Foschini to introduce rules into the employment contracts which carried the sanction of dismissal, even for a first offence. The fact that almost a third of the stock in the Mabopane store disappeared, and there were no acceptable explanations for the disappearance, the relationship of trust had been broken down irretrievably and dismissible was therefore the appropriate sanction. 





Note: Any employer wishing to make use of team misconduct as a reason for dismissal, should include this principle in their Code of Conduct and their contracts of employment.   

















Team Misconduct








In a recent CCMA case, the Commissioner confirmed the principle set out in the Appellant Division Case of Slagment (Pty) Ltd v Building Constructions & Allied Workers Union and Others (1994) 15 ILJ 979 (A), that insensitivity of management to feelings of employees are not mitigation for insubordination. In the recent CCMA case of Smith v Nashua East London (2010) 31 ILJ 1751 (CCMA), the facts are as follows: 





Facts:  Mr Smith was employed by Nashua since August 1987. Since January 2009 he was a field technician and was required to travel between areas on a work schedule. From 25 September to 30 October 2009, he was booked off sick and on his return to work, he was slotted into the work schedule, which showed that he had to work in the Mthatha area from 22 to 29 December. On the 18 December, he informed his employer that he was refusing to go, saying that he had family commitments. The MD approached him to change his mind, but he repeatedly refused and even confirmed his refusal in writing. He was taken into a disciplinary enquiry and charged with refusing to carry out a lawful instruction. 





Held: The Commissioner firstly found that the instruction given to the employee was reasonable and lawful. Mr Smith’s refusal was repeated and deliberate and had serious implications for the company. Although Mr Smith’s family would be without transport over the festive season, which would be a cause of frustration, this did not justify his refusal to obey a reasonable and lawful instruction. In light of the potential harm to the company’s business, as well as the deliberate and persistent refusal, the Commissioner found that the dismissal was for a fair reason and that the sanction was appropriate.














Refusal to Work over Christmas











In the case of Mabona & Another and Blue Ribbon Bakery (A Division of Premier Foods (Pty) Ltd) (2010) 31 ILJ 1733 (CCMA), the issue before the Commissioner was whether or not an undercover operation constituted entrapment. 





Facts:  The employer distributed large amounts of bread daily throughout the Western Cape and was experiencing heavy losses. They suspected that trucks were being overloaded on certain routes and the excess bread was being sold privately by the deliver staff. It was further suspected that security staff were turning a blind eye to this scam being carried out by the employees. When a new female security guard was appointed, she was informed that she may be approached by the employees in order to turn a blind eye in exchange for payment of some kind. When this did in fact happen, she approached a superior and informed him thereof. This was around the middle of June. She was then instructed to continue accepting money from the culprits and to hand the money in. The money was photographed, sealed in a forensic bag and given to the SAPS for eventual use in a criminal case. This continued until about mid-August when the company believed they had sufficient evidence. Six employees were then arrested. They were also taken into a disciplinary enquiry and dismissed. Two of the culprits referred the matter to the CCMA. At the arbitration they denied any wrongdoing and furthermore stated that even if they were doing wrong, the employer should have intervened straight away and not allowed the misconduct to continue. By not intervening, it was in essence, entrapment. 





Held: The Commissioner held that it is permissible for a company to mount an undercover operation as part of its own internal risk management and in order to gather evidence. In this case, the company entered a process of gathering evidence over a period of two months and the evidence gathering was effective. She furthermore stated that employers need to be allowed to do surprise and undercover checks with employees in compliance with workplace rules and sting operations are necessary in the work environment. The evidence of this matter, did not show entrapment. All it showed was that the misconduct had in fact taken place. 





Note: In this particular case, the employees were not encouraged to engage in this conduct by the employer or an undercover agent. Their misconduct was simply recorded over a period of time. If there had been any undue encouragement that would have amounted to entrapment. 





Undercover Operations and Entrapment








There has long been a lack of clarity on whether or not trainees who are placed at a workplace, carrying out a service and getting paid, are actually employees. This is particularly problematic in the Hospitality industry where Hotel trainees are often placed in order to get their qualifications. The reason for the confusion is due to the fact that the definition of employee in the LRA stipulates that it is any person who provides a service to the employer. If the trainee is in fact carrying out a service, is he/she then automatically an employee? This question had to be answered by the North Gauteng High Court in relation to the South African Police Service. The case in question is Police & Prisons Civil Rights Union v Minister of Safety & Security and Another (2010) 31 ILJ 556 (GNP).





Facts: Student Constables at SAPS wished to join the trade union, POPCRU. SAPS believed they were not entitled to belong to the trade union as they were not employees, but rather students / trainees. POPCRU approached the High Court for a declarity order, declaring that persons undergoing training were employees as defined by S213 of the LRA, and POPCRU was therefore entitled to recruit them as members. 





Held: The Court considered the meaning of “work” and found that it was central to the definition that a service must be provided by the employee. In relation to a student constable, there was a contract in place which provided for training necessary in order for the student to qualify before they could become a permanent employee. The dominant feature of the contract was the training and not the service being provided. The real service could only be provided after the training was complete. 





Note: This case clarifies that students / trainees who are so-called providing a service in order to become qualified, are not employees ito of the Act as the focus is on the provision of training for the employee rather than on the service provided to the employer. It is however prudent to ensure that there is a contract in place with the trainee / student, which clearly stipulates the purpose of the training and that it is being provided in order for the employee to obtain his / her qualification. We furthermore suggest that where the trainee is being placed at the employer by a school / training facility, that the employer also enters into a contract with that school / training facility. 














Trainee or Employee
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