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Employers have so often been understandably frustrated because an employee resigns with immediate effect or without giving the requisite notice in terms of the employment contract.  Can an employer sue for damages or withhold payment of the employee’s salary under those circumstances?





This was considered in the case of South African Music Rights Organisation Ltd v Mphatsoe [2009] 7 BLLR 696 (LC).





Facts:  Mr Mphatsoe had signed a contract of employment which required provided that termination of the contract by either party required a notice period of one calendar month.  Despite this, Mr Mphatsoe handed in a resignation letter on the 8th January 2009, stating that his last working day would be the 31st January 2009.  The company informed him that he was not complying with his notice period, and that his notice period would in fact run to the 29th February 2009 in terms of the contract.  Mr Mphatsoe then agreed that he would work until the 8th February 2009, which he did.  The employer (SAMRO) was not happy with this as the contract provided for a calendar month’s notice.  They therefore sought damages in the amount of R8185,12 which was the amount that Mphatsoe would have received in remuneration if he had stayed until the 29th February 2009.





Held:	The court agreed that Mr Mphatsoe was in breach of the contract when he failed to work until the 29th February 2009.  By looking at the wording of the contract, they held that it was clearly the intention of the contracting parties that notice would only begin running from the first day of the month, and run to the last.   Regarding the damages, the court held that the employer asking from damages must actually prove that damages were in fact suffered.  They said that it is possible that an employee’s failure to work the requisite notice period could have no financial impact on the company at all.  Just so, the damages may well be in excess of the remuneration the employee would have received had he worked the notice period.  Because SAMRO did not prove the actual damages suffered as a result of Mr Mphatsoe’s breach of contract, the court dismissed the claim for damages.





In conclusion, employers should determine a retirement age policy; ensure the policy is included in employment contracts and consult with staff that may not be aware of the policy in accordance with any change to the terms and conditions of an employment contract.
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When an Employee Resigns without Giving Notice







































































2001 he received a written warning, valid for 12 months. He was given a final written warning in May 2001, which did no stipulate its duration, and which was therefore accepted to be for 6 months (in line with the company policy).  





The incident that gave rise to his dismissal, occurred on the 21st February 2002, at which time the final written warning had expired.  At the CCMA, the Arbitrator held that the absence of a final written warning did not mean that Gcwensha was not liable for dismissal as a progressive measure.  Gcwensha then took this on review to the Labour Court, which held that the Arbitrator had not committed an error or irregularity in this regard.  Gcwensha then took the matter to the Labour Appeal Court.





Held:  	Even in the absence of a valid final written warning, an employer is entitled to dismiss and employee where the employee has a deplorable record.  The employer is always entitled to take into account the cumulative effect of acts of negligence, inefficiency and/or misconduct.  If this were not so, would allow the employee to simply continue committing a series of transgressions at suitable intervals which fall outside the periods of applicability of final written warnings.
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Time and time again, employers make the mistake of not taking timeous disciplinary action against an employee.  For various reasons, employers often allow a long period of time to elapse before notifying the employee and holding a disciplinary enquiry.  





By allowing the employee to continue working with the knowledge of the employee’s alleged wrongdoing, the employer is in essence indicating that the employee can still be trusted to work. It simply then doesn’t ring true when the employer much later argues that the employee should be dismissed due to the relationship of trust having broken down, 





In the recent case of NUMSA obo Hlela & Others/Jasco Special Cables (Pty) Ltd [2009] 10 BALR 1012 (MEIBC) heard by the Metal Engineering Industrial Bargaining Council, this issue had to be decided.





Facts:  Three employees misbehaved during a protected strike.  They were charged with physical assault, intimidation, incitement and attempts to trespass.  The employees were properly notified and a proper disciplinary was held.  However, they were allowed to work for three weeks before the enquiry was actually held.  The company had no particular reason for this delay.





Held:  	The employees were guilty of the charges against them.  However, the company had made a serious error by allowing them to continue work for 3 weeks after their misconduct had come to their attention. The fact that the employment relationship continued normally during those three weeks, indicated that the employer had not lost trust in the employees.  The employees were reinstated and given a final written warning.








December News:   


Please note the following arrangements with regards to the December period:  


Leon Traut will be on annual leave for the whole of December 2009 until the 5th January 2010.  


Harm Venter will be on leave from the 17th December 2009 until the 5th January 2010.  


Our offices will be closed between Christmas and New Year, However, Dianne Robinson (083 299 3977), Brett Susan (079 986 6781) and Luke Brodziak (082 459 9988) will be available to deal with any urgent matters during this period.
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Refusing to Submit to a Polygraph














Section 197 of the Labour Relations Act provides that where there is a transfer of a business, part of a business, trade, undertaking or service as a going concern from one employer to another, then the contracts of employment of the old employer is automatically transferred to the new employer.  This means that the old employer cannot simply dismiss the current employees and the new employer simply employ new employees to fill those positions.  No, the old employees will be transferred on not less favourable terms of employment to the new employer with their length of service intact. 





Prior to 2002, ‘service’ was not included in this section and outsourcing of departments to external companies was therefore not covered.  After the 2002 amendments however, many outsourcing scenarios were covered by this section which meant that employees being outsourced were ‘transferred’ to the outsourced company.





Then the question arose as to what would happen to the transferred employees in the situation where their new employer (the outsourced company) lost the contract with the old employer and the contract was awarded to a new outsourced company (so-called second-generation outsourcing)?  Would those employees AGAIN be automatically transferred to the new outsourced company in terms of Section 197?





In the case of Aviation Union of South Africa v South African Airways and Others [2009]1 BLLR 20 (LC) the Labour Court decided that Section 197 only applies to first generation, and not second generation outsourcing.  They made this decision on the basis of the actual wording of section 197, which states that it applies in the case of the transfer of a service by one employer to another.  In the case of second generation outsourcing, they argued, the old employer (i.e. the first outsource company) was not doing the transferring.  It was the client that was making the decision to transfer the contract.  As such, section 197 could not apply.  It is important to note that the Labour Court acknowledged the unfairness of the situation, but felt that they could not interfere with the wording which was clear.





The matter was then taken on appeal to the Labour Appeal Court and the decision of this court in Aviation Union of South Africa v South African Airways and Others was handed down as recently as the 9th October 2009.  The Labour Court decided to adopt a purposive approach rather than a literal approach in interpreting Section 197.  The LAC said that, irrespective of the literal meaning of the section, the purpose of the section was to ensure the continuation of employment of employment of employees involved in a service that is transferred as a going concern.  Interpreting the section literally would lead to job losses and be in direct conflict of continuation of employment.  Therefore, in cases where there is a second-generation outsourcing, the employees employed in that service will either transfer back to the original employer or to the new outsourced company with whom the original employer has contracted.





Note:  In light of the above, please note the following:





Should you outsource a service to an outsource company, your employees employed in that service/department should be transferred to the outsourced company on terms which are not less favourable to the employees.


Should you then decide to change service providers and outsource to another company, you should take your original employees back into your service or ensure that the new service provider ‘takes over’ those employees on no less favourable conditions of employment.





























A recent case came before the CCMA in Gauteng recently, which most employers will welcome and find interesting. The case is that of SA Transport & Allied Workers Union obo Zimu and Group 4 Securicor Security Services (SA) (Pty) Ltd (2009) 30 ILJ 1674 (CCMA).





Facts:  .The applicant was employed by Group 4 Securicor as a security guard and was placed at the premises of a client.  In the contract of employment which he had signed, he agreed that he would undergo polygraph tests when required to do so.  When the client started experiencing serious stock losses, they wished all security guards to undergo a polygraph test.    Group 4 Securicor therefore instructed Mr Zimu that he would need to take the test, but he refused.  He was warned that his refusal would lead to disciplinary action, but he persisted in his refusal.  He was accordingly given a final written warning.  He was once again instructed to undergo the polygraph test, and he again refused.  The company then issued him with a notice to attend an enquiry and charged him with disobeying a lawful instruction.  He was subsequently dismissed.  Mr Zimu took the matter to the CCMA, claiming an unfair dismissal.  He contended that his contract of employment provided that any polygraph test would be ‘free and voluntary’.  The contract in fact read that the applicant acknowledged that he would ‘freely and voluntarily’ submit to polygraph testing when required to do so.





Held:  The Commissioner held that the wording of the contract was not such that it provided for polygraph testing on a free and voluntary basis.  In the contract, the employee had clearly agreed to undergo a polygraph test when required to do so by the employer.  His repeated and persistent failure to abide by the instruction was therefore a breach of his contract.  He was issued with a reasonable instruction and had no reasonable explanation as to why he did not abide by that instruction.  As such, he was guilty.  Regarding the sanction, the Commissioner held that dismissal was appropriate because the employee’s persistent refusal had the effect that the company was unable to fulfil its obligations to their client.  His refusal clearly led to a breakdown in the relationship of trust.





NOTE:  It is imperative that submission to a polygraph test is required in terms of the employee’s employment contract before disciplinary action can be taken.

















The case of Molusi and Ngisia Bonke Manpower Services CC (2009) 30 ILJ 1657 (CCMA) demonstrates why the controversy surrounding labour brokers has arisen.  In this case, the employee, Molusii was employed by a temporary employment service and assigned to a client as a data capturer.  She was there for approximately 19 months before the her employer (the temporary employment service) gave her notice that the contract with the client would terminate on the 30th April 2009 and basically advised her that her employment contract would therefore also come to an end, but the recruitment department would contact her in the future if other positions became available at other clients.  Ms Molusi referred the matter to the CCMA as an unfair dismissal.  The employer argued that the contract of employed provided that on termination of the client’s contract the employment contract would automatically terminate.  The CCMA commissioner held that such clauses were contrary to public policy and to section 23 of the Constitution.  He felt therefore that such cases could, on a case-by-case basis be disregarded.  He suggested that the employee should have been retrenched, as would have been the case if she had in fact been employed by the client.  Because no procedures were followed in terminating Ms Molusi’s services, the termination was procedurally and substantively unfair, and compensation was awarded to her.








Second Generation Outsourcing Saga Continues
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