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Desertion and Disciplinary Enquiries











Clients often ask us whether it is necessary to have a disciplinary enquiry when an employee has clearly absconded from the workplace and has no intention to return. This question is asked, because it is obvious that the employee has then decided to cancel the employment contract by simply not returning to work. Our advice always has been that the company nonetheless needs to hold a disciplinary enquiry and dismiss the employee for absconsion. The recent CCMA case of Mbasa & Another and JS Corporate Security (2011) 32 ILJ 1456 (CCMA) confirms this advice and the reasons therefore. 





Facts:  Mr Mbasa and a fellow employee were employed as security guards. They had both been given warnings for sleeping on duty and when found asleep again at a client’s premises, they were ordered to leave the premises and report for duty at another site. They did so but when they arrived at the site of the new client who was not aware of their secondment, they were told to go back to JS Corporate Securities office. This they never did. Instead they referred a dispute to the CCMA claiming unfair dismissal. The company stated that the employees had absconded from work and had in fact cancelled their employment contract. For this reason there was no point in having a disciplinary enquiry. 





Held: From the facts the arbitrator was satisfied that Mr Mbasa and his colleague never intended to return to work and they had therefore in effect repudiated the employment relationship. However, this did not absolve the company from following the necessary procedures, and the company should only accept the repudiation once a formal disciplinary enquiry had been held and the employees had been given the opportunity to state their case. The arbitrator accepted that in most instances the employees would not arrive at the enquiry however they still had to be given the opportunity to be heard before the company accepted their repudation. The dismissal was therefore held to substantively fair but procedurally unfair and one month’s compensation was awarded. 






































What is the situation when an employer becomes aware that an employee engaged in misconduct or breached their contract of employment almost a decade earlier? Can the employer still take disciplinary action or is it too late? This was one of the questions that the Labour Court needed to answer in the case of City of Cape Town v SALGBC & Others (2011) 5 BLLR 504 (LC). 





Facts: Ms Ncamane was employed as a senior manager at the City Council. After investigations into licensing fraud by the Scorpions it was discovered that Ms Ncamane had presented a false Namibian driver’s licence to the Kuils River authority to be converted into a South African driver’s licence. This she had done 9 years earlier. This was obviously a criminal act which was in contravention of the National Road Traffic Act.. When the City of Cape Town became aware of the fraud she had committed outside of the workplace 9 years earlier, they instituted disciplinary action against her and dismissed her. The City claimed that she was dismissed because she occupied a high position which demanded impeccable trust and her previous fraudulent conduct against the State obviously meant that she could no longer be trusted. Ms Ncamane admitted that she had committed fraud but felt that the fraud was not related in any way to her working environment and that she was therefore not guilty of a breach of contract. Furthermore, she felt that the sanction of dismissal was too harsh.  At the Bargaining Council arbitration, the arbitrator found that the City was entitled to take disciplinary action even though the conduct was committed outside the workplace. They were entitled to do so because she occupied a high position of trust. However, the arbitrator found that the sanction of dismissal was too harsh as the fraud had not been committed in the workplace and the City of Cape Town had not suffered any loss as a result. The arbitrator therefore ordered reinstatement. The City Council took the matter on review to the Labour Court. 





Held:  The Labour Court confirmed that off duty misconduct could indeed lead to disciplinary action being taken against the employee where that misconduct impacts the employment relationship. Regarding the sanction of dismissal, the Court found that Ms Ncamane had been grossly dishonest not only in committing the fraud itself but in continuing to drive with a false license for 9 years. As an organ of state, the City Council was completely entitled to expect an employee to show the highest degree of honesty. Ms Ncamane was furthermore in a senior position and dealt with public funds and all her actions should therefore be beyond reproach. The LC found that her conduct had destroyed the trust relationship between her and her employer and the fact that the City Council had not suffered direct loss was irrelevant. It was also irrelevant that the dishonesty was only discovered 9 years on. The Court therefore upheld the sanction of dismissal and found that the dismissal had been fair. 














The sticky issue of traditional healers, sangomas and ancestors came before the Labour Court in the case of Kievits Kroon Country Estate (Pty) Ltd v CCMA & Others (2011) 32 ILJ 923 (LC). 





Facts: The employee was employed by Kievits Kroon in 1999. In 2007 she started having visions and went to see a traditional healer who informed her that the ancestors were unhappy as she (the employee) was destined to be a traditional healer herself. She therefore needed to undergo training. The company accommodated so she could attend such training. Later that year however she applied for a month’s unpaid leave to attend a ritual ceremony. When applying she submitted a certificate from her traditional healer stating that if she did not attend the ceremony she would collapse at work. Kievits Kroon did not accept the certificate and refused the leave request. They did however offer to give her 1 week’s unpaid leave which the employee declined. She stayed away for the entire month period and when she returned she was charged with being absent without authorisation and was dismissed after a disciplinary hearing. The employee referred an unfair dismissal claim to the CCMA. The arbitrator found that the employee had informed the employer of her whereabouts during her absence and that the employee had acted reasonably as she truly believed her life would be in danger if she did not attend the ceremony. He found the dismissal to be unfair and the employee was reinstated. The company then took the matter on review to the LC. 





Held:  The Court pointed out that the employer understandably did not regard a calling to be a sangoma as an illness and that the employee verily believed that if she did not heed the calling, she would become ill. Under the circumstances, the Court stated that the pertinent question was whether the employee was justifiably absent from work for an extended period. Considering that the employee had given a reasonable explanation for her absence and had a valid reason for her absence, the Court was satisfied that the arbitrator had made the correct decision. The employee had a difficult choice – either to upset her ancestors and suffer dire consequences or to face the consequences from her employer. Under the circumstances, she acted as appropriately as she could by keeping the company informed and by following the normal channels to try and get leave. The review was dismissed and the arbitrators finding upheld. 
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In the case of National Union of Metal Workers of SA obo Adams and Peter Bressler & Associates t/a Magnidor (2011) 32 ILJ 514 (BCA), the BC had to make a decision regarding whether an employee had engaged in misconduct by referring a client to a competitor. 


Facts:  Magnidor manufactured and installed security gates and bars. Mr Adams was employed as an installer. The former manager of the company started his own business in competition with Magnidor. Another former employee of the company approached Mr Adams with a client who needed work done but did not want it done through Magnidor. Mr Adams then liaised with the former manager and obtained a quote from him. Magnidor instituted disciplinary action against Mr Adams and dismissed him. Mr Adams argued that although he was aware of previous employees who had been dismissed for working for the opposition while still employed at Magnidor, he had not done this. He had simply referred a client who would not otherwise have used Magnidor to a competitor. He also claimed that there were previous staff who had been allowed to do private deals on the side. The company conceded this but said that in 2009 they had a meeting with staff and informed them that they were no longer allowed to do so. 


Held:  The BC held that Mr Adams had allowed his personal interests to conflict with his obligations to Magnidor. It was clear that any previous arrangements to do private deals had been changed in 2009. Although there was no obligation on Mr Adams to cut ties with ex-colleagues, he was not allowed to collude with these ex-colleagues when they were competitors. It is a long established implied term of any employment contract that an employee would act in good faith towards his employer and this means that the employee may not act against the employer’s interests nor may he allow his private interests to conflict with that of his employer. The BC therefore upheld the dismissal of Mr Adams. 
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What is the situation where the company has a policy on a certain issue but contracts differently with individual employee? Does the individual contract trump the company’s general policy? This question arose in the case of Ebrahim & Others v Sans Fibres (Pty) Ltd (2011) 32 ILJ 304 (LC).  Sans Fibres had originally employed a number of IT specialists as salaried staff. However, sometime into their employment the IT specialists and the company entered into new contracts which allowed the employees greater flexibility in their working conditions and also allowed them to work for other employers. They were no longer salaried employees but were paid an hourly rate and the company no longer contributed to medical aid and pension funds on behalf of the employees. In the individual contracts with the IT specialists, reference to the company’s policies had been specifically excluded. This was different from the contracts with salaried employees which provided that the employees were governed by the policies of the company. 


Facts: Due to operational requirements, the IT specialist employees were retrenched and received severance benefits in accordance with the provisions of Section 41 of the BCEA. However, the company had a policy in place which entitled employees to enhanced retrenchment benefits as well as ex-gratia payments. The IT specialist employees referred the matter to the Labour Court and argued that they were entitled to the severance benefits set out in the company’s policies. The company argued that the IT specialist employees were only entitled to the benefits set out in the BCEA as the company’s policies had not formed part of these employee’s conditions of employment, which was clear from the fact that it had been specifically omitted from their contracts.


Held:  The Labour Court applied the parol evidence rule, which requires that where the meaning of words used in a contract are clear, that those words must be given their intended meaning. It is impermissible to reach apply a different interpretation by drawing inferences from the surrounding circumstances in cases where the language is clear. Applying the parol evidence rule therefore, the Court held that the express omission of any reference to the contract being subject to the company’s policies meant that the applicants were not contractually entitled to the added benefits of the company’s policy. 








The controversial labour bills namely the Labour Relations Amendment Bill, Employment Services Bill, Basic Conditions of Employment Amendment Bill and Employment Equity Amendment Bill, have been rejected by labour, business and civil society. At the end of June a meeting was held whereby it was agreed that these 4 Bills had been poorly drafted and that if they went through as proposed it would seriously threaten both business and investors. NEDLAC has now appointed a task team to redraft the Amendment Bills which are expected to be completed by November. We will keep you updated. 
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 Company Policy vs Individual Contract Terms








Labour Bills Rejected





Non Work-Related Misconduct





Clients often contact us wanting to know whether an employee can be dismissed for behaviour which happens off the work premises and is in no way related to the employee’s work duties.  The simple answer is “it depends”.  This issue has been dealt with several times by our Labour Courts and was recently again addressed in the case of Dolo v Commissioner for Conciliation, Mediation & Arbitration and Others (2011) 32 ILJ 905 (LC).  





Facts:  Ms Dolo was employed as a Table Supervisor at a casino. She had a relationship with a married man who had been accused of defrauding his employer. He had done this by producing false invoices to his employer. One of the false invoices had been signed by Ms Dolo. She had obviously not provided any services as listed in the invoice and she accepted payment for the amount so invoiced. Thereafter she was merely a conduit for the payments. Some of the monies she paid directly over to her boyfriend and some of the monies they spent together.  When Ms Dolo’s employer found out about her involvement in this fraud, they dismissed her on the basis that they had lost trust in her. She referred the matter to the CCMA. The CCMA commissioner found that the dismissal had been unfair as her unlawful activity did not affect the casino directly. The Commissioner accordingly ordered that the casino re-employ her in a position which did not involve her working with cash. The casino accepted the award and gave her the position of a receptionist which she then declined and then decided to take the award on review. 





Held:  The Labour Court confirmed that in determining whether non workplace conduct could be subjected to disciplinary action, one needed to make a multi-faceted factual enquiry.  In this matter they felt that the employee’s integrity had been destroyed due to her fraudulent activity and her trustworthiness was in serious doubt. The casino was completely justified in not trusting her in a position where she handled money. The Labour Court therefore held that the dismissal had been fair and could find no reason to interfere with the finding handed down by the Commissioner. 





Please note:  It was the employee who took this matter on review, not the employer. It is therefore important to note that had the employer reviewed the Commissioner’s decision, the Court may well have found that the order to re-employ was reviewable. This is however only speculation. The crux of this case is to show that outside misconduct, which has an impact on an employment relationship, can lead to dismissal. 
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