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Evidence via the Telephone











It is often difficult and/or embarrassing to get an ‘outside’ witness to attend a disciplinary enquiry in order to give evidence against the employee being charged.  The witness is often a guest/client and the company is reluctant to place any further burden on the witness after they have laid a complaint.  Or, sometimes the witness is willing, but unable to attend the enquiry to give direct evidence.  Companies then often simply hand in a statement or affidavit by that witness.  This however can be problematic, as the employee obviously does not then get the opportunity to challenge the witness under cross-examination.  This may open the employer up to risk, as the statement/affidavit may be either disregarded or given a low evidentiary weight by the Arbitrator should the matter end up at the CCMA.  What other alternative is there?





It is recommended that, where possible, the witness be asked whether they would be willing to give evidence over the telephone during the enquiry.  This would obviously need to be done on speaker phone so that the employee can hear the version of the witness and may thereafter cross examine such witness. At the enquiry, the employee should then be asked whether he objects to telephonic evidence.  In our experience, the employee almost never does. In the case of Busakwe and Winskor 158 (Pty) Ltd (2009) 30 ILJ 911 (CCMA), the Arbitrator accepted evidence that had been given via telephone by a witness who was unable to attend the enquiry.  He found that the employee had agreed to witness being telephoned, and the procedure had therefore been fair.   





Facts:  The employee was a truck assistant who delivered ice cream to clients.  He apparently tried to sell two boxes of ice-cream to a client privately without and invoice.  The client informed the company and the company convened an enquiry, which the client was unable to attend.  He therefore gave evidence telephonically, and the applicant was given the opportunity to cross examine the client.  





Held:  Under normal circumstances it would not be procedurally fair to allow witness testimony in this manner.  However, both parties had consented thereto and the employee had been given the opportunity to cross examine the witness.  It was therefore procedurally fair.











In light of all the recent strike action that South Africa has been experiencing of late, we thought it would be important to bring to our client’s attention an important, although not-so-recent case.  The case is that of South African Transport Allied Workers Union and Others v Equity Aviation Services (Pty) Ltd [2006] ZALC 73.   This case concerned the dismissal of employees who were not members of the striking union, but who joined the strike nonetheless.  The Labour Court needed to decide whether these employees were entitled to join the strike, or whether their joining of the strike amounted to unprotected industrial action which warranted dismissal.


Facts:  South African Transport Allied Workers Union (SATAWU) had a collective agreement with Equity Aviation Services (Equity) in terms of which Equity recognized SATAWU as the collective bargaining agent for employees.  SATAWU was the majority union.  There were other minority unions, but these were not recognized by Equity.  SATAWU and Equity were engaged in wage negotiations, which deadlocked.  The matter was referred to the CCMA, but the dispute remained unresolved and a certificate was issued which entitled SATAWU to take its members out on strike on 48 hours notice to Equity. This is exactly what SATAWU did in a written notice of intended strike action.  


SATAWU then took their members out on a protected strike.  However, although the strike was called by SATAWU, non-SATAWU members also joined the strike.  Equity sent notices to the non-SATAWU members requesting them to return to work.  They did not.  Sixty three employees were thus dismissed for participating in an unprotected strike.  They referred the matter to the Labour Court, arguing that their dismissals were automatically unfair as they were dismissed for participating in a protected strike.  Equity argued that the strike was only protected insofar as SATAWU members were concerned.  They argued that SATAWU had referred the dispute to the CCMA and followed the correct procedures to ensure that their members could embark on a protected strike.  This protection did not extend to employees who were not part of that union.  Equity did concede however that, although employees who were not members of SATAWU had no say in the wage negotiations, the outcome of such negotiations would affect them.   


Held:  The Labour Court gave judgment against Equity by holding that “once there is compliance with the statutory requirements and a notice given to the employer warning him of a pending strike, it is not necessary for the co-employees who are not union members or belong to unions who are not parties to the bargaining unit to refer their own dispute and issue their own notices.  Once the strike is protected, co-employees and entitled to strike in support of the demand.  The Act does not limit the strike to those whose union has given notice.” The dismissal was therefore held to be automatically unfair and Equity had to reinstate the dismissed employees with back pay.


Note:  If you are therefore preparing for a protected strike ensure that your contingency measures make allowance for the possibility that all employees could choose to join the strike.  They need not be members of the union that referred the dispute to the CCMA.
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2001 he received a written warning, valid for 12 months. He was given a final written warning in May 2001, which did no stipulate its duration, and which was therefore accepted to be for 6 months (in line with the company policy).  





The incident that gave rise to his dismissal, occurred on the 21st February 2002, at which time the final written warning had expired.  At the CCMA, the Arbitrator held that the absence of a final written warning did not mean that Gcwensha was not liable for dismissal as a progressive measure.  Gcwensha then took this on review to the Labour Court, which held that the Arbitrator had not committed an error or irregularity in this regard.  Gcwensha then took the matter to the Labour Appeal Court.





Held:  	Even in the absence of a valid final written warning, an employer is entitled to dismiss and employee where the employee has a deplorable record.  The employer is always entitled to take into account the cumulative effect of acts of negligence, inefficiency and/or misconduct.  If this were not so, would allow the employee to simply continue committing a series of transgressions at suitable intervals which fall outside the periods of applicability of final written warnings.

















Who can join a Strike?




















  


 

















 





Integrated Labour Solutions: Cape Town (021 462 3939)








It is clearly stated in both the Employment Equity Act and the Promotion of Equality and Prevention of Unfair Discrimination Act that no employer may unfairly discriminate against a person on the basis of their sexual orientation.  In isolation, such a right seems obvious and easy to enforce.  





It gets a little tricky however when a Christian church that believes homosexuality is in direct conflict with their spiritual beliefs and teachings, realises that one of their contractor’s is in a homosexual relationship.  What do they do?  They terminate his contract.  This is what happened in the case of Strydom v Nederduitse Gereformeerde Gemeente Moreleta Park (2009)30 ILJ 868 (EqC).  





Facts:  Mr Strydom was employed as an independent contractor to teach music at the church’s arts academy.  The church found out that Mr Strydom was in a homosexual relationship and they terminated his contract.  He then referred the matter to the Equality Court saying that he had been unfairly discriminated against in terms of the Promotion of Equality and Prevention of Unfair Discrimination Act.  The church argued that they had a right under the constitution to freedom of religion.  They agreed that they had discriminated against Mr Strydom, but argued that his right to equality had to be balanced against the church’s right to freedom of their religious beliefs. They argued that Mr Strydom was a role model and therefore had to follow an exemplary Christian lifestyle.  





Held:   Mr Strydom was not in a position of spiritual leadership.  He was a music teacher.  He did not have to teach the Christian doctrine – that was up to the Ministers.  Mr Strydom in fact had no religious responsibilities at all in the position of a music teacher in the arts academy arm of the church.  This being so, the court found that the church could not be exempt from discriminating against Mr Strydom on the basis of religious freedom.  Having Mr Strydom contracted to them only had a minimal impact on their right to freedom of religion.  This had to be weighed up against the enormous impact that the discrimination had on Mr Strydom’s right to equality and dignity.  The court ordered the church to pay Mr Strydom R75 000.00 for impairment of his dignity and for the emotional and psychological suffering that he endured.  They also had to pay him R11 970 for loss of earnings, to apologize unconditionally to him and to pay his legal costs.

















What is the situation where an employee advises his employer orally of his intention to resign at an undefined future date? Can the employer accept that as an official resignation and insist that the notice period start running?  This was the issue that had to be decided in the case of Advancement (Pty) Ltd v Kromf & Others (2009) 30 ILJ 1062 (LC). 





Facts:  Mr Kromf was in a very senior position and informed the company that he intended leaving at a future date but did not indicate when that would be. This was in January 2007.  By the end of March, the company asked him exactly when he intended leaving and he said he first needed to find alternative employment. On the 2 April, the MD gave 1 month’s notice of termination of his employment on the basis that the company was accepting his resignation which was tendered in January. Mr Kromf referred the matter to the CCMA and the CCMA found that he had in fact been dismissed and that the dismissal had been both substantively and procedurally unfair. He was awarded 3 months compensation. The company then took the matter on review to the labour court. 





Held:  The Labour Court stated that simply an employee expresses an intention to resign, does not mean that the employee has resigned and it cannot therefore be seen as a notice of intention to resign.  The employee never did submit a formal resignation and he in fact indicated in March, he would not resign until he found alternative employment. The Court therefore upheld the CCMA’s finding.











Although it is a good idea for employers to adopt a sexual harassment policy, it is of utmost importance to remember that, as the employer, you are then bound by your own policy and you need to follow it to the letter.  A failure to do so can lead to a most undesirable situation, as was experienced by Cape Peninsula University of Technology recently.  The case in point is that of Hendricks v Cape Peninsula University of Technology & Others (2009) 30 ILJ 1229 (C).





Facts:  Mr Hendricks was a lecturer at the university.  After complaints from students, he was charged with sexual harassment of 3 students and taken into a disciplinary enquiry.  He was found guilty and subsequently dismissed.  Mr Hendricks then referred the matter to the Labour Court on the basis that the disciplinary proceedings had not been preceded by an informal process, as was stipulated in the University’s sexual harassment policy.  In terms of that policy, sexual harassment claims had to follow a two-stage process.  The first stage was an informal phase to see whether the matter could be resolved.  Only if it could not be resolved informally, would matter would proceed to the formal stage of an enquiry.   This the university had not done.  Due to the serious nature of the sexual harassment complaints, the jumped straight to the formal process.  On this basis, Mr Hendricks took the matter to the Cape High Court and argued that the disciplinary proceedings were invalid and should be set aside.    





Held:  The Court agreed with Mr Hendricks.  They stated that “since the university had specifically provided for an informal phase to precede the formal phase, it had been contractually bound to ensure that the informal phase was in fact carried out before it embarked upon the disciplinary enquiry.”  The university tried to argue that any procedural irregularities had been cured by the holding of a fair hearing, but this was rejected by the court.  The court said that the university was not entitled to treat its own policy as a mere guideline as the policy contained peremptory terms which formed part of Mr Hendrick’s contract of employment.  The court therefore set aside the disciplinary proceedings and reinstated Mr Hendricks.  The university was also ordered to pay the legal costs of Mr Hendricks.





Note:  Although this matter related to a sexual harassment policy, the principle outlined by the court applies to ALL policies that an employer implements, including and employment policy or plan or a disciplinary policy.  











Sexual Harassment Policies








Pregnancy and Dismissal 
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Discrimination – Sexual Orientation








Never Ending Resignation Notice











