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The Thornier Issue of ‘Team Liability ’ 





Note on Asylum Seeking Employees











The concept of ‘team liability’ has been around for some time, and has most recently been upheld in the case of Foschini Group v Maidi & Others [2010] 7 BLLR 689 (LAC).  The term refers to a situation where an employer takes disciplinary action against or dismisses a group of employees because they are all jointly responsible for the misconduct, and it is impossible to prove individual culpability. The ‘team’ is held liable, because each individual in that team failed to ensure that the ‘team’ met certain conduct or performance requirements as set down by the company. This concept has been most commonly applied in cases of ‘shrinkage’.  A company will implement a stock loss policy which sets a limit for shrinkage.  Should the shrinkage exceed that limit, the staff will be held collectively liable.





In the case of SACCAWU obo Molele & Others / Mr Price [2010] 10 BALR 1105 (CCMA), the CCMA Commissioner needed to decided whether Mr Price had fairly dismissed a number of employees at a particular store, on the basis of ‘team liability’. 





Facts:  Mr Price had a stock loss policy in place which set a limit of 1% shrinkage in each store.  Where this limit was exceeded, the entire staff would be held responsible. For three consecutive stock takes their store in Polokwane had suffered shrinkage rates in excess of the 1%.  





When the employees at the store were confronted with the stock loss figures, they claimed to always follow company procedures and they blamed the losses on theft by customers.  They claimed that theft by customers was rife because there was only 1 security guard at the store and there were no video cameras.  The employees themselves had apprehended several thieves. Mr Price did not buy their argument and dismissed all the employees (except for one who only started working after the losses occurred. on the basis of ‘team liability’.  No previous warnings had been issued.





Held: The Commissioner held that ‘team liability’ can only be applied in circumstances where the company has an effective system in place to curb stock losses.  Where there is no effective system in place, the company cannot claim that the loss is as a result of the employees.  The loss may well be as a result of their poor security systems.  Furthermore, a policy which allows for ‘team liability’ needs to include the process of progress discipline.  





In this particular case, Mr Price did not have an effective system in place to curb stock losses and the employee’s claims of rampant theft by customers could therefore not be disproved.  The employees could therefore not be held accountable.  





Furthermore, even if Mr Price could have proved that the employees were accountable, their stock loss policy should have provided for progressive discipline to be taken against the responsible employees.  In light of these two facts, all employees were awarded compensation.

















Most employers know that it is unlawful to employ a foreign worker without a valid work permit. The onus is on each employer to investigate the immigration status of their employees and to verify that they have the necessary permit in place.





Many foreigners have sought asylum in South Africa.    Asylum seeks are generally allowed to reside and take up employment in South Africa pending the outcome of their application.  Unlike a normal work permit (issued to an applicant under the Immigration Act), an asylum seeker may not move freely in and out of South Africa pending the outcome of his application. Where an asylum seeker’s temporary permit has expired and he then applies for a work permit, he may not legally work in SA (and you, as the Employer, could be subject to prosecution for employing him).  We recommend that he take appropriate steps to renew his temporary permit (with the Refugee officer) until such time as the work permit has been issued.  





We further recommend that you convene a hearing with the Employee concerned, to explain that his contract is to be suspended (unpaid suspension) until he obtains the necessary permit or 1 month, whichever occurs first.  It is important to hold a hearing so as to ensure that the employee is aware of his rights and obtains appropriate advice on how to remedy the situation.  If after the agreed period of 1 (or 2 months if appropriate), he has still not obtained the necessary permit, you would be entitled to hold a disciplinary hearing and terminate his or her services.





For further assistance in relation to employee’s immigration queries, please contact Luke Brodziak at ILS.














Prof Reynhardt was a Dean at the University of South Africa, and when his period of office ended, the University invited nominations for the post. Two nominations were received, that of Reynhardt and of a much younger coloured professor.  Prof Reynhardt got the overwhelming majority of votes to serve as Dean for a further period. However, the Executive Director of Human Resources announced that the other nominee would be appointed Dean on the basis of employment equity. Reynhardt approached the Labour Court claiming damages for unfair discrimination. 





The Labour Court agreed that Reynhardt had been unfairly discriminated against:  The court based its decision on the fact that UNISA’s own EE Policy provided that, once its targets were reached in particular categories or levels in the company, further appointments and promotions would be decided purely on merit. At the time that Reynhardt was overlooked in favour of the coloured professor, the equity targets had already been reached and exceeded. On the University’s own policy therefore the only deciding factor should have been merit. Reynhardt was awarded compensation equivalent to a year’s salary on the Dean’s scale. 





UNISA was not happy with the Labour Court’s finding and took the matter on appeal to the Labour Appeal Court [UNISA v Reynhard [2010] 12 BLLR 1272 (LAC)].  UNISA argued that, even when targets are reached, affirmative action still needed to be applied in order to retain the ratio.  The LAC rejected this argument.  It held that, in a situation where the affirmative action targets fell below the specified targets, the situation could be rectified when the next vacancy needed to be filled.  At the point when Professor Reynhardt  (who clearly was the more qualified and skilled candidate) was overlooked in favour of a previously disadvantaged coloured professor, the affirmative action targets had not fallen below the specified targets.  In fact, the targets were exceeded.  There was no situation which needed to be rectified therefore, and Reynhardt had therefore been unfairly discriminated against.  The appeal was dismissed and Reynhardt was also awarded interest on the compensation he had been awarded by the Labour Court.





Note: This case illustrates the importance to companies of aligning their recruitment and promotion policies, procedures and practices with their employment equity plans and targets.
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Refusing a Polygraph











Can employees refuse to undergo a polygraph test?  This question is often asked by clients, and the answer is ‘it depends’. If there is no contractual duty to do so, the employee can legitimately refuse to undergo a polygraph test.  If however the employee is contractually bound to undergo a polygraph test in terms of a condition in his/her contract of employment, then a refusal to submit him / herself to a polygraph is a breach of contract and the employee can accordingly be disciplined.  This was confirmed in the case of SA Transport & Allied Workers Union obo Zimu and Group 4 Securicor Security Services SA (Pty) Ltd  (2009) 30 ILJ 1674 (CCMA), where the dismissal of a security guard for refusing to undergo a polygraph test in terms of his contract of employment was upheld.





Note:  Should employers therefore wish to follow the same route as Securicor, it is important to ensure that your contracts of employment place an obligation on the employee to undergo a polygraph test. It is also important to ensure that the clause makes it clear that a refusal to undergo the polygraph will be seen as a disciplinary offence and the employee will be subjected to disciplinary action which may include dismissal. 








There are endless debates around the application of Section 197 of the Labour Relations Act.  This section requires that where a business, a part of a business or a service is transferred by one employer to another as a going concern,  then the employees of the ‘old’ employer are automatically transferred to the ‘new’ employer on no less favourable conditions of employment.  The uncertainty seems to revolve around the understanding of the term ‘going concern’.  This was the issue before the court in the case of  Sanders v Cell C Provider Company (Pty) Ltd & Others [2010] 9 BLLR 973 (LC). 





Facts:. Mr Sanders was employed at a Cell C franchise store.  Cell C however awarded that franchise to another franchisee.  Cell C then retrenched Mr Sanders and the other staff and the new franchisee took over the premises and marketed Cell C products.  Mr Sanders insisted that he should be transferred to the new franchisee in terms of Section 197 of the LRA.  Cell C however said that the business had not been transferred as a going concern.  Cell C argued that there was no continuation of the old franchise.  The old franchise had been cancelled and a new franchise awarded.  There had been no transfer of stock or goodwill.  Mr Sanders felt disagreed and referred the matter to the Labour Court. 





Held: The Labour Court stressed that the test to be applied was whether the transferred business remained the same albeit in different hands.  In this case, the old and new franchise were conducting exactly the same business operations on exactly the same premises.  If One were to take a picture of the old and new franchise operations, they would look exactly the same except for the different faces of the staff.  This was therefore clearly a transfer of a business as a going concern as envisaged by Section 197 of the LRA.  As such, the LC found Mr Sander’s dismissal to have been unfair, and the new employer was ordered to take Mr Sanders into their employ on the same terms and conditions that he enjoyed with his ‘old’ employer.





   




















Theewaterskloof Municipality allowed certain of its senior employees to be compensated a fixed monthly sum of R3500.00 for the use of their own cars for business purposes.  Mr Henn (and employee of 22 years) was originally part of this scheme, but then withdrew.  Unfortunately, for two months thereafter the Municipality paid the allowance into Mr Henn’s bank account in error.  When they became aware of their mistake, they approached Mr Henn to repay the amounts paid to him in error.  He responding by refusing to pay back the monies, saying that it was a perk that he was entitled to even if he withdrew from the scheme.  





The Municipality obviously was not happy with this response and requested him to make arrangements to repay the monies in instalments.  Mr Henn then authorised the Municipality to deduct the enormous sum of R10 from his salary on a monthly basis until the amount paid in error to him had been settled in full.  Unsurprisingly, the Municipality was not amused.  They therefore had a meeting with Mr Henn where they made it clear to him that his acceptance of the erroneous payment whilst knowing that he was not entitled to them, amounted to misappropriation of the Municipalities funds.   In doing so, he had obviously not been acting in the best interests of his employer. They gave him 48 hours within which to repay the money or to rejoin the transport scheme and use his vehicle for 2 months without compensation.  Mr Henn however refused to budge from his R10 per month offer of repayment.  The Municipality then instituted disciplinary proceedings against him, which resulted in his dismissal.


Mr Henn referred the matter to the SA Local Government Bargaining Council.  Although the arbitrator found that Mr Henn was guilty of unlawfully keeping R7000 for his personal gain, which was paid to him erroneously, it was felt that the sanction of dismissal was too harsh especially given the length of service of Mr Henn.  The Municipality then took the matter on review to the Labour Court.





The matter went before the Labour Court in Theewaterskloof Municipality v SA Local Government Bargaining Council (Western Cape) & Others (2010) 31 ILJ 2475 (LC).  The court found that Mr Henn’s attitude was one of confrontation and intransigence.  He had received unauthorised payments and vigorously resisted paying it back.  This was clearly an act of misconduct for which he was guilty.  Regarding the sanction, the court noted that Mr Henn’s actions were defiant and made unfounded contentions about his right to retain the money.  As a senior manager he knew full well that he was not  entitled to the monies and had a clear duty to repay those amounts without delay.  His prolonged attitude of defiance and his lack of remorse all led to an irretrievable breakdown of the employment relationship.  Despite his very long service which was a mitigating factor, it would be unfair to expect the Municipality to take  progressive discipline in this situation as the employee was given ample opportunity to correct what he had done, but he stood firm in this attitude of opposition towards his employer.  Mr Henn’s own persistently defiant behaviour undercut the applicability of corrective discipline.  As such, the dismissal was held to be fair. 
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