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It has happened on occasions that a jurisdictional issue has been raised by an employer party at conciliation proceedings and that the conciliating Commissioner has not considered the jurisdictional point and instead informed the party to raise the issue at arbitration. This is a huge frustration for employers as they are then required to spend time and money on preparing for and attending an arbitration which may not take place due to lack of jurisdiction. 





However, in light of the recent case of EOH Abantu (Pty) Ltd v Commission for Conciliation, Mediation and Arbitration & Another (2008) 29 ILJ 2588 (LC), the Labour Court made a finding which compels conciliating Commissioners to consider jurisdictional objections prior to issuing a certificate of non resolution.  





Facts:   At conciliation proceedings, the company raised a jurisdictional point that the person who referred the matter to the CCMA was not in fact an employee but rather an independent contractor.  The company argued therefore that the CCMA did not have jurisdiction to hear the matter. The Commissioner however refused to consider the jurisdictional point raised and told the parties that it could be dealt with at arbitration.  He then issued a certificate of non resolution which allowed the referring party to now refer the matter to arbitration. The company then brought an urgent application to the Labour Court asking them to set aside the certificate and also to stay the arbitration proceedings until such time as the review application had been heard.  The company’s argument was that the Commissioner did not have the right to issue a certificate of outcome without first deciding the jurisdictional point which had been made at conciliation. 





Held:  The Labour Court noted that the CCMA cannot assume jurisdiction over issues which are not referred in terms of the Labour Relations Act.  Therefore a CCMA Commissioner may only arbitrate a matter if he / she has the necessary jurisdiction to do so.  The arbitrating Commissioner has no right to enquire into the validity of the certificate which was issued by the conciliating Commissioner. Nor does he or she have the right to question the conduct of the conciliating Commissioner.  Both the issuing of certificate and the conduct of the Commissioner can only be reviewed by the labour court.  In terms of Rule 14 of the CCMA rules, it is clear that the conciliating Commissioner must require the referring party to prove that the Commissioner has jurisdiction to conciliate the dispute.  If the Commissioner fails to do this, the other party will have the right to review his refusal.  





It is important therefore to insist on a jurisdictional decision from the conciliating Commissioner if this is raised by the employer at conciliation. Should a conciliating refuse to determine the jurisdictional point and instead inform the parties that it should be raised at arbitration, it would be prudent to draw the Commissioner’s attention to this case.  Please also note that this ruling does not preclude the employer from raising a jurisdictional issue at arbitration where that jurisdictional issue only becomes apparent during arbitration proceedings. 
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Jurisdictional Issues Raised at Conciliation








Abusing Fixed Term Contracts
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Employees acting in a position for a period of time are often under the mistaken belief that they have a right to an acting allowance. Many employers are also under this impression. In the case of Polokwane Local Municipality v SA Local Government Bargaining Council & Others (2008) 29 ILJ 2269 (LC), an employee referred a matter to the Bargaining Council claiming an unfair labour practice. She claimed that she had not been paid an acting allowance from October 2001 to July 2004 and that they had not revaluated her position or upgraded her post. The Bargaining Council found in the employee’s favour. The Municipality then took this decision on review to the Labour Court. The Labour Court found that the arbitrator had made a fundamental error in law because he had not distinguished between dispute of right and a dispute of interest. The dispute raised by the employee was in fact one of interest and not of right.  There was nothing in law nor in the contract of employment with the employee which entitled her to either an acting allowance or to an upgrade of her position. She only had an interest in both these issues.  Neither the CCMA nor the Bargaining Council had jurisdiction to arbitrate disputes of interest. The arbitration award was therefore set aside. 
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The recent case of Democratic Union of Security Workers v Squires Foods (Pty) Ltd t/a Mortons (2008) 29 ILJ 2815 (CCMA), the union referred a dispute under Section 21 of the LRA claiming that the company should grant them organisational rights i.t.o Section 16 of the LRA. The company defended its refusal on the basis that the union’s constitution limited it’s scope to the security industry, and they were therefore not allowed to organise in the hospitality industry. In terms of the union’s constitution it defined its scope for organisation in “private security or similar establishments”. It also however provided that “this shall include every worker employed in the private industry irrespective of the work being done.” The union argued that this provision allowed them to organise outside of the security industry. The Commissioner rejected the union’s argument on the basis that it was clear that the reference to the private industry was in fact the reference to the private security industry. The only way in which the union could therefore organise in the hospitality industry, was to change their constitution. The application was therefore dismissed with costs. 





Although this is a simple and obvious finding by the Commissioner, we draw it to your attention due to the fact that employers do not often follow the process of requesting a copy of the Union’s constitution in order to ascertain whether or not they are acting in terms of their scope of application. 











Despite the fact that our Labour legislation on jurisprudence has been clear that fixed term contracts should only be used where there is an objective basis therefore, companies continue to abuse fixed term contracts in order to avoid having to follow fair procedures when wanting to dismiss an employee.  This issue again came before the Labour Court of SACTWU & Another v Cadema Industries (Pty) Ltd [2008] 8 BLLR 790 (LC).  In this case the employee had been employed on several fixed term contracts for a continuous and unbroken period of over 4 years.  All the contracts contained the same terms and conditions except for the duration thereof which varied between 1 to 6 months.  After 4 years the employee was simply informed that a contract would not be extended. The company alleged that this was due to their operational requirements. The employee referred it to the Bargaining Council where the company argued successfully that the Bargaining Council did not have jurisdiction as it was an operational requirement. The matter then went to the Labour Court. The Labour Court reiterated the position that due to S186 (1) (b) of the LRA, a fixed term contract will not necessarily automatically expire on the stated date where the employee has a reasonable expectation that the contract will be renewed.  In order to succeed the employee simply needs to show that the expectation was objectively reasonable. On the facts of this case, the company found that a reasonable expectation did exist due to the several renewals over a 4 ½ year period and the fact that these occurred automatically without discussion with the employee and without reference to the objective basis for the contract. There was ample work to the extent that the employee was working overtime and the company’s contention that it was due to operational requirement could not be supported as they had not followed S189 of the LRA and there were numerous casual employees who were still working at the company.  
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There is often confusion about the legal position of a person who is both an employee and a director of a company. It is often thought that these two positions are inextricably linked and that on ceasing to be an employee a person would cease to be a director and visa versa.  In the case of Amazwi Power Products (Pty) Ltd v Turnbull [2008] 9 BLLR 817 (LAC), this confusion was once again made clear by the Labour Appeal Court.  





Facts:	Ms Turnbull was employed as an accountant and was later appointed to the Board of Directors as the company’s financial director.  On the 10th January 2005, she resigned in writing as a director to the managing director.  On the 18th February she received a letter from the managing director accepting her resignation (from the employ of the company) and indicated that she would be paid until the 31st March 2005.  She objected and stated that she had only resigned as a director and not as an employee. She referred an unfair dismissal dispute to arbitration.  She was successful at arbitration and awarded 6 months remuneration. The matter went on review to the Labour Court who upheld the arbitrator’s finding.  The matter was then taken on appeal to the Labour Appeal Court.  





Held:	The question in this case was whether Ms Turnbull had two relationships with the company namely that of a director and an employee or whether she only acted in one capacity.  They noted that in this case Ms Turnbull had little change with regards to her employment obligations on being made a director.  The only change was that she was required to attend board meetings.  In her situation therefore, she clearly held two positions, that of a board member and that of an employee.  It was clear that her resignation was only a resignation from the board and therefore when the company informed her that they accepted her resignation, she was clearly dismissed. The Labour Court’s finding was therefore upheld. 






































In spite of the fact that our labour courts have on numerous occasions laid down the principle that dismissal is appropriate in cases of theft, it is often raised by clients and even by CCMA Commissioners that dismissal may sometime be inappropriate where the value of the item stolen is minimal. 





In the case of Shoprite Checkers (Pty) Ltd v Commission for Conciliation, Mediation and Arbitration & Others (2008) 29 ILJ 2581 (LAC), both the CCMA and the Labour Court found that the sanction of dismissal was inappropriate considering the value of the items taken by the employee, and the Labour Court ordered that the employee be reinstated with a final written warning.  This was then taken on appeal by Shoprite Checkers to the Labour Appeal Court and the Labour Appeal Court overturned the finding of both the CCMA and the Labour Court. 





Facts:   An employee of Shoprite Checkers had been found guilty of consuming pap and bread from the supermarket’s delicatessen without permission. The employee was called into a disciplinary enquiry and subsequently dismissed.  It was not contested at any stage that the employee had in fact consumed the pap and bread without permission but merely that the sanction of dismissal was unfair in light of the small value of the items as well as 9 years of clean service by the employee. 





Held:  The Labour Appeal Court reiterated the approach that has been adopted by our courts in this regard over the years. They made reference to a number of cases which essentially found that a fundamental of any employment relationship is that the employer should be able to trust the employee.  Where there is a breach of this trust, it destroys the employment relationship. The court referred to the case of De Beers Consolidated Mines Ltd v CCMA & Others (2000) 21 ILJ 1051 (LAC) in which it was said that “A dismissal is not an expression of moral outrage; much less is it an act of vengeance. It is, or should be, a sensible operational response to risk management in the particular enterprise.  That is why supermarket shelf packers who steal small items are routinely dismissed. Their dismissal has little to do with societies moral opprobrium of a minor theft; it has everything to do with the operational requirements of the employee’s enterprise.”





In light of the above the Labour Appeal Court in the Shoprite Checkers case held that the value of the item was irrelevant and that the employer had justifiable operational reasons for dismissing employees in these circumstances and had consistently done so in the past. They therefore found that the dismissal was an appropriate sanction and that the dismissal of the employee was fair. 











Being a Director and an Employee








Stand-by Allowances 








Organisational Rights











