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In terms of the Compensation for Occupation Injuries and Diseases Act, an employee is entitled to compensation for being injured if the injury occurs whilst he / she is acting in the course and scope of employment. 





In the case of Gunter v Compensation Commissioner (2009) 30 ILJ 2341 (O), a farm manager was injured in a motor vehicle accident while he was on his way to collect parts which were needed for his employer’s combine harvester. This trip was undertaken outside of normal business hours and the vehicle in which he was travelling was not being driven by an employee of his employer.  However, the farm manager did in fact enjoy a wide discretion in the exercise of his duties as a farm manager as was granted to him by his employer. Mr Gunter applied to the Compensation Commissioner for compensation but the claim was rejected by the Commissioner on the basis that Mr Gunter was neither travelling to or from work at the time of the incident nor had he been acting within the course and scope of his employment at the time as it was outside of normal working hours and it was not on staff transport. 





Held:  The Court found that from the evidence it was clear that Mr Gunter had a wide discretion in managing the farm. This included the right to work during the hours that were necessary in order to ensure the smooth management of the farm. The fact that he was therefore travelling to collect a spare part for the combine harvester when the accident occurred, meant that he had undertaken the trip whilst in the course and scope of his employment and it mattered not that this was outside the normal business hours of the employer as Mr Gunter at any right not bound by specific working hours. He had a responsibility as a farm manager to ensure the urgent repair of the harvester and he was fulfilling that responsibility at the time of the accident. In addition, he also had the discretion to use any transport that was necessary in order to fulfil this obligation and the fact that it was therefore not transportation of the employer, was irrelevant. 





Due to the above reasons, the court therefore overturned the decision of the Compensation Commissioner and Mr Gunter was entitled to payment for his claim.








 


 








Injury on Duty







































































2001 he received a written warning, valid for 12 months. He was given a final written warning in May 2001, which did no stipulate its duration, and which was therefore accepted to be for 6 months (in line with the company policy).  





The incident that gave rise to his dismissal, occurred on the 21st February 2002, at which time the final written warning had expired.  At the CCMA, the Arbitrator held that the absence of a final written warning did not mean that Gcwensha was not liable for dismissal as a progressive measure.  Gcwensha then took this on review to the Labour Court, which held that the Arbitrator had not committed an error or irregularity in this regard.  Gcwensha then took the matter to the Labour Appeal Court.





Held:  	Even in the absence of a valid final written warning, an employer is entitled to dismiss and employee where the employee has a deplorable record.  The employer is always entitled to take into account the cumulative effect of acts of negligence, inefficiency and/or misconduct.  If this were not so, would allow the employee to simply continue committing a series of transgressions at suitable intervals which fall outside the periods of applicability of final written warnings.





























  


 

















Unconditional Offer of Reinstatement
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In the case of Makibinyane v Nuclear Energy Corporation of SA & Another (2009) 30 ILJ 2731 (LC), Mr Makibinyane brought a claim of unfair discrimination to the Labour Court after he was passed over for the position of Managing Director at NECSA in favour of a white male applicant. The underlying argument of Mr Makibinyane was that as a black person he met the minimum requirements of the position and therefore the company should have appointed him as the Managing Director above the white male. It was clear from the evidence that the members of the panel who had unanimously recommended the white male for the position had not been shown to be racist or motivated by racism. Mr Makibinyane then submitted that the entity itself had been racist. The representative for NECSA argued that a white applicant was appointed due to 30 years of loyal service with NECSA and his extensive experience and knowledge of the company’s core business. Furthermore, the applicant’s various employment of 8 jobs in 17 years had acted against him when they made their decision. 





Held: The Court found that the individuals on the panel had in no way been motivated by racism. It also found that a corporate entity cannot be motivated by racism only individuals within the entity could be.  Mr Makibinyane could therefore not show that the decision was racist in any way. His only claim could therefore be that even if the decision was not motivated by racism, his suitability for the position should have been dependent on that he had the minimum requirements and that he was a black person. The Court rejected this on the basis that no person has the right to affirmative action and that if Mr Makibinyane were in fact employed above the preferred white male applicant, it would have amounted to discrimination against the white applicant on the basis of his race.  The Court therefore dismissed Mr Makibinyane’s claim and ordered him to pay costs. 





.


What is the position where an employee is unfairly dismissed and the company, realising its mistake, then offers unconditional reinstatement to the employee.  Is the employee then entitled to any compensation if he or she does not take up that offer of reinstatement? This question was put to the Labour Appeal Court in the case of Kemp t/a Centralmed v Rawlins (2009) 30 ILJ 2677 (LAC). 





Facts: Ms Rawlins was employed at a second practice owned by Centralmed. When Ms Rawlins went on maternity leave, her services were terminated apparently due to operational reasons. She however believed that it was due to her pregnancy and she referred an automatically unfair dismissal dispute to the CCMA.  Centralmed however responded that the satellite office had not been viable and the dismissal was therefore due to operational requirements. Before the matter reached conciliation at the CCMA, Centralmed made Ms Rawlins an unconditional offer of reinstatement, which she did not react to. When the matter was then referred to the Labour Court, Centralmed again made the offer of reinstatement stressing to her that there was no reason for her to refuse it as she would be working at the satellite practice and therefore would have no or very little contact with Kemp at Centralmed. She rejected these offers claiming that she couldn’t continue to work for Centralmed after the way she had been treated.  The Labour Court found that the dismissal was in fact related to operational requirements and not to her pregnancy. They however found that Centralmed had not followed the correct procedures and was therefore procedurally unfair and granted the employee compensation. Centralmed took the matter on appeal to the Labour Appeal Court mainly on the basis of the compensation which was awarded.  





Held: The Labour Appeal Court found that Centralmed had made a genuine and reasonable offer of reinstatement and Ms Rawlins had turned it down without good reason. Her claim that she could no longer work with Kemp was not reasonable as she would be working at a satellite office and would have very little contact with him. They found therefore that they had the discretion as did the Labour Court on whether or not to grant compensation. They therefore held that under the circumstances Ms Rawlins had unreasonably rejected an offer of reinstatement and was therefore not entitled to compensation. 
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Pregnancy and the Independent Contractor











Although we have dealt with this issue on a few occasions in previous newsletters, it continues to be an area of confusion for employers and decisions are often made around this issue which land employers in hot water.





In the recent of case of Datt v Gummebo Industries (Pty) Ltd (2009) 30 ILJ 2429 (LC), Mr Datt reached the age of 65 years old, which was considered the company’s normal retirement age in terms of their contracts of employment. Upon reaching this age however, Mr Datt and the Managing Director, agreed to extend his employment to such a time as when the company and Mr Datt mutually agreed that he would take retirement.  This agreement was put together in a letter, which both parties signed. 





By the time Mr Datt reached the age of 68 a new Managing Director had joined the company and the new Managing Director was of the opinion that Mr Datt should now retire. Mr Datt was therefore informed that he had to retire because he had already reached the company’s retirement age. Being unhappy with this, the matter was referred to the CCMA and Mr Datt alleged an automatically unfair dismissal on the basis of age discrimination. The matter was not resolved at conciliation and was therefore referred to the Labour Court. 





Held:  In terms of the agreement reached with Mr Datt by the previous Managing Director Mr Datt’s normal or agreed retirement age was no longer 65. The new agreed retirement age was one which would be mutually agreed upon by the parties.  The letter from the new Managing Director amounted to a unilateral termination of Mr Datt’s contract of employment and could therefore not be said to be mutually agreed upon. Because this was not the agreed upon retirement age and the employee was in fact dismissed because of his age, the dismissal was considered to be automatically unfair in terms of the Labour Relations Act as it amounted to age discrimination. The Court was happy to award 24 months compensation, but reduced that because Mr Datt had found employment shortly after his dismissal. They therefore gave him compensation equivalent to the difference between the remuneration he would have received in Gummebo’s and the remuneration he would receive at his new employment for the next 24 months.





Note:  In light of the above case and the others that have been decided in the recent past, it is essential that employers ensure that their contracts of employment stipulate what the normal retirement age is, and that employees are then required to retire at that age.  If there is a desire for the employment relationship to continue beyond the normal or agreed to retirement age in the contract of employment, it is essential that a new contract be entered into with the employee which clearly outlines what the new agreed retirement age will be.  

















 


In the case of Nieuwoudt v All-Pack (2009) 30 ILJ 2451 (LC), the Labour Court was called upon to decide on two issues.  The first was whether or not Ms Nieuwoudt was an employee or independent contractor and if she was in fact an employee, whether or not her dismissal from All-Pack had been automatically unfair as she was alleging it was based on her pregnancy. 





Facts:  Ms Nieuwoudt and All-Pack had an agreement that she would not be an employee of All-Pack but that she would register herself as a sole employment agency and would invoice All-Pack for her services. When Ms Nieuwoudt was 30 weeks pregnant, All-Pack instructed her to do certain work which she refused to do due to her advanced pregnancy. She said she would do it on her return from maternity leave, but the company was not satisfied with this and told her to leave. Ms Nieuwoudt then referred an automatically unfair dismissal to the CCMA, where conciliation was unsuccessful.  Because of her claim that the dismissal was based on discrimination due to her pregnancy, she therefore had to refer the matter to the Labour Court as an automatically unfair dismissal claim.  During the evidence at the Labour Court, it was established that the parties had agreed that Ms Nieuwoudt would render her services to an employment agency that she would register, but Ms Nieuwoudt had failed to in fact establish and register such an agency. 





Held:  In spite of the agreement between the parties the fact that Ms Nieuwoudt had not established or registered a separate agency, she never in fact became an independent contractor.  This meant that she was therefore an employee of All-Pack. In reaching this decision the Court took into account a number of factors, which indicated to them that the money being received from the company was not linked to a delivery of services, but rather to her tendering her personal services. Having come to this conclusion that she was an employee, the Court found that her inability to render her services at the time when she refused to do so was directly linked to her pregnancy. This direct link should have been obvious to the company as she indicated she would do it on return from maternity leave. Due to this, her dismissal was indeed associated with or related to her pregnancy and was therefore automatically unfair. The Court granted her 10 months’ salary as compensation. 








In the case of Anglo Platinum Ltd v CCMA & Others (2009) 30 ILJ 2396 (LC), the labour court had the opportunity to comment on the dual role of the Commissioner during the conciliation process.  In this particular case, the Commissioner erred in two ways.  Firstly, the Commissioner gave direct advice on the merits of a matter, which caused the parties to enter a settlement agreement.  In giving this advice, the Commissioner relied on a Labour Court judgement which was later overturned by the Labour Appeal Court. The second area in which the Commissioner erred, was by hearing a point in limine at the commencement of conciliation, which dealt with whether or not the CCMA had jurisdiction to hear the matter. Because it was conciliation, the Commissioner failed to record the arguments put forward by the parties on the jurisdiction aspect. As such, there was no record of what had happened and the Labour Court was not in a position to therefore determine whether the Commissioner had committed a gross irregularity when dealing with the jurisdictional point. 





Held:  The Labour Court held that when a Commissioner has to exercise his / her adjudicative powers during a conciliation process, it becomes an “arbitration within conciliation” and that part of the process needs to be recorded or at the very least, the Commissioner must right a brief report setting out the issues and the reasons for his / her conclusions. Secondly, it was held that a conciliating Commissioner acts improperly when they give direct legal advice on the merits of the case before the parties. On this ground, the settlement agreement was set aside and the matter was sent back to the CCMA for conciliation before a different Commissioner. 








Normal Retirement Age








Commissioner’s Dual Function at Conciliation





Alleged Race Discrimination











