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Proposed Labour Law Amendments











We are getting many queries about the status of the proposed Labour Law Amendments of 2010.  Currently, there is not much to report.  Interested parties made submissions to the Department of Labour in February 2011, and it is now up to Nedlac to negotiate what the final amendments, if any, will look like.  They met during March, but the Nedlac members refused to comment on what was discussed.  We therefore have no idea have much progress has been made.  What is clear, is that Business has asked for the proposed amendments to be withdrawn as it would raise labour costs and lead to a reduction, rather than and increase in jobs.























been issued.  





We further recommend that you convene a hearing with the Employee concerned, to explain that his contract is to be suspended (unpaid suspension) until he obtains the necessary permit or 1 month, whichever occurs first.  It is important to hold a hearing so as to ensure that the employee is aware of his rights and obtains appropriate advice on how to remedy the situation.  If after the agreed period of 1 (or 2 months if appropriate), he has still not obtained the necessary permit, you would be entitled to hold a disciplinary hearing and terminate his or her services.





For further assistance in relation to employee’s immigration queries, please contact Luke Brodziak at ILS.




















The case of South African Airways (Pty) Ltd v Aviation Union of SA & Others (2011) 32 ILJ 87 (SCA), is proof of the fact that law is not an exact science nor is it as ‘black and white’ as most are want to believe.  





The Background to this case is as follows:  





In 2000, the employees employed in the infrastructure and support services department at SAA were transferred to a service company called LGM, which then provided an outsourcing service to SAA.  In 2007 SAA notified LGM that they would be cancelling the outsourcing service contract and that they (SAA that is) would not accept responsibility of the employees of LGM.  LGM approached the Labour Court seeking an order that the termination of the outsourcing agreement amounted to a transfer in terms of Section 197, and that the employees should therefore be transferred to the new outsourced company with whom SAA was to contract.  





The Labour Court held that Section 197 only applied to first generation transfers and not to ‘second generation’ transfers.  The Labour Court therefore held that the staff in LGM could be retrenched.





The union then took then matter on appeal to the Labour Appeal Court (LAC), who adopted a very different approach to this problem.  The LAC decided to take a purposive, rather than a literal approach to interpreting Section 197.  Section 197 provides for a transfer of employees when there is a transfer by the old employer to the new employer.  The Labour court held that, if this section were given it’s literal interpretation, there would be no transfer of LGM employees to the new outsourced company, because the transfer was not being done by LGM (being the old employer).  The LAC held that this could not have been the intention when this section was drafted, and therefore adopted a purposive interpretation (i.e. giving effect to the purposive of the section, i.e. security of employment).  As such, it held that the employees had to be transferred.





SAA then appealed to the Supreme Court of Appeal, which overturned the LAC’s judgment on the grounds that the wording of Section 197 is clear, plain and unambiguous.   Where this is the case, our courts are not at liberty to depart from the wording used by the Legislature.  The use of the word by clearly showed that Section 197 only applied to a situation where there are at least two positive players in the process.  There needs to be positive action from the old employer (LGM in this case) in the transfer agreement.  As this was not the situation in this present case,  Section 197 was not applicable, and that the Labour Court had come to the correct finding. 





NOTE:  The union will probably take the matter to the Constitutional Court.


 


The good news (from the perspective of certainty and clarity) is that the proposed amendments to the LRA will sort this matter out once and for all.  If the amendment to S197 is passed, second-generation outsourcing will be the order of the day, as the word ‘by’ will be replaced by ‘from’.


   














What is the situtation where a prospective employee fails to disclose information that an employer would want to know, but has not specifically asked either during the application or interview process?





This question was again considered in the recent case of Fipaza v Eskom Holdings Ltd (2010) 31 ILJ 2903 (LC). 





Facts:  Ms Fipaza worked for Eskom until September 2006, when she was dismissed for misconduct.  In 2008 another position became available at Eskom and, unperturbed by her previous dismissal, she applied for the position.  She was interwied and got the position.  Neither in her CV nor in her application or interview did she mention her previous dismissal.  At no time during the application or the interview process had Eskom made the necessary enquiries about her the details of her previous employment, and she had therefore not lied outrightly.  Eskom believed that Ms Fipaza had a duty to disclose that she had previously been dismissed by them, and on this basis they withdrew then offer of employment to her.  Unsurprisngly, Ms Fipaza referred an unfair dismissal dispute to the CCMA.  The Commissioner found that her non-disclosure amounted to fraudulent misrepresentation as it was wilfrul and material (i.e. there was a legal obligation to disclose).  It was thus held at the CCMA that the dismissal of Ms Fipaza was substantively fair as her failure to disclose was a wilful and material misrepresentation amounting to fraudulent non-disclosure.  She was however awarded 3 months compensation on the basis that the dismissal was procedurally unfair.





Ms Fipaza was not in the least impressed with this decision and therefore took the matter on review to the Labour Court.





Held:  The Labour Court disagreed with the Commissioner’s finding that Ms Fipaza was guilty of fraudulent misrepresentation.  The court pointed out that Eskom had not enquired about it and she could therefore not be guilty of misrepresentation, as she had not represented anything at all.  They noted that there is generally NO duty to disclose anytning, unless asked.  There are however certain instances where there is a duty to disclose even when not asked.  Such duty arises where the party has an obligation to disclose information.  However, the court noted that such an obligation can only exist if the information is within the EXCLUSIVE knowledge of the person witholding it.  Only then is there a duty to disclose without being asked.  In this case, Eskom was in a position to ascertain the circumstance of her previous employment, but they failed to do so either by simply asking her or consulting their own records.  They also showed no indication that they required more information than specifically asked.  The Labour Court therefore held that the dismissal was in fact also substantively unfair, and they referred the matter back to the original Commissioner to determine an appropriate remedy.





NOTE:  This case highlights the importance of having througough application documents and doing thourough interviews and reference checking BEFORE offering employment to an prospective employee.  If an applicatn is specifically asked for certain information and then witholds it or is dishonest about it, then there can be no question that there has been dishonesty, and the person can be dismissed even many years later when it comes to the company’s attention. (As was the case in Hoch v Mustek Electronics (Pty) Ltd (2000) 21 ILJ 365 (LC)). 
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In the case of Mhlaba & Khusela Security Solutions (Pty) Ltd (2001) 32 ILJ 179 (CCMA), the Commissioner needed to decide whether the sanction of dismissal was appropriate for a security officer who had been in possession of his own licensed firearm whilst on duty. Mr Mhlaba was an Area Supervisor in the company who was caught in possession of a licensed firearm whilst on duty. He was a security officer who was trained in the use of handgun and who had a licence for the gun which he was carrying. In terms of the company’s disciplinary code, it prohibited their security officers from carrying their own firearms. On two occasions, however, when checks were done on Mr Mhlaba vehicle, he was found to have his own personal firearm in his vehicle. On the first occasion he received a final written warning and on the second occasion he was dismissed. He challenged the fairness of his dismissal on the basis of a number of grounds including that he worked in a dangerous area and he needed the firearm for protection and that he had never actually used his firearm. The employer’s response to this was that there are statutory provisions which prohibit security officers from carrying firearms on duty and when Mr Mhlaba did so he put the company’s national firearm licence at risk. The Commissioner held that the company’s rule was absolutely reasonable under the circumstances and made it clear that employers are entitled to have rules which protect their commercial integrity, they are entitled to expect compliance to this rule and can institute severe penalties for contravention thereof. The dismissal of Mr Mhlaba was therefore held to have been fair.
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In the case of Kholi & Anothers & Motor Industry Bargaining Council (2010) 31 ILJ 3047 (CCMA), the CCMA commissioner was called upon to decide whether material which was disseminated by 3 employees was in fact pornographic, and if so, whether it warranted dismissal. 





Facts: Three male employees held senior positions at the Bargaining Council which had an internet policy which prohibited the dissemination of pornographic or offensive material. The material in question showed a naked black man dancing in a township under the influence of alcohol. Mr Mkhabela received this email and forwarded it on to Mr Khoali and several black women within the Council. Mr Khoali in turn forwarded it to Mr Fakula. Mr Fakula forwarded it on to employees within the Council and also to a white woman outside the Council who worked for an employer’s organisation that was party to MIBCO’s main agreement. This lady Ms Calogero was extremely shocked and angered by receiving what she called “offensive material”. As a result, all 3 were put into a disciplinary enquiry where they all alleged that the material was neither pornographic nor offensive. They also alleged that they were not aware of the employer’s email policy. The company disagreed and dismissed them. All 3 employees then referred the matter to the CCMA. 





Held:  The Commissioner found that the internet policy was available on the company’s intranet and therefore that all 3 Respondents should have been aware of the company’s policy. The Commissioner further found that the pictures were not pornographic as they were not of a sexual nature. However, despite the fact that all 3 employees stated that the material was not offensive but funny, he found that it was offensive and that they were therefore in breach of the policy. Regarding the sanctions however, he found that Mr Khoali and Mr Mkhabela had disseminated the material within the Bargaining Council which did not have severe ramifications. He therefore reinstated them and issued them with a final written warning. Regarding Mr Fakula, he found that by sending the email to an outside person, he had brought the company’s name into disrepute and the consequences had been more severe. Furthermore, Mr Fakula had shown absolutely no remorse. The dismissal of Mr Fakula was therefore upheld. 











Beware the employer who doesn’t have the necessary structures in place to deal with sexual harassment complaints timeously and effectively. This message has been sent out by the North Gauteng High Court in the case of Mokone v Sahara Computers (Pty) Ltd (2010) 31 ILJ 2827 (GNP). 





Facts:  Ms Mokone was employed by the company as a clerk for 3 years and was sexually harassed by a manager, Mr Mtethwa. Approximately 5 months after she started working, Mr Mtethwa told her he wanted to have sexual intercourse with her. Ms Mokone informed a colleague of this and she was told to simply ignore him as he was “well connected”. She tried doing this but he then tried touching her private parts on another occasion after which she reported the conduct to her direct manager, Mr Steenkamp. Mr Steenkamp informed her that he could do nothing about it because Mr Mtethwa was well connected but that he (Steenkamp) would make sure it did not happen again. Mr Mtethwa continued his harassment when Mr Steenkamp was not around and said that sexual harassment only applied to whites not to him. Ms Mokone felt she could not report the incidents to Mr Steenkamp as it appeared he would do nothing. Eventually in Feb 2008, after a year and a half of being harassed, Ms Mokone made a written complaint to HR. HR charged him with sexual harassment and a hearing was held and he was issued with a final written warning. Ms Mokone attempted to lodge an appeal but never got a satisfactory response. Although Mr Mtethwa did not sexual harass her again, she resigned the following year and stated that it was for personal reasons. She said she left because she felt the company was not protecting her. Sometime after she left the company she went to see a psychologist who was of the opinion that she was severely traumatised and that the sexual harassment had affected her social, academic, occupational and interpersonal functioning. He was of the view that she needed psychotherapy and psychiatric services. Ms Mokone referred the matter to the North Gauteng High Court claiming damages amounting to R150 000 for psychological trauma and impairment of dignity and R50000 for psychological and trauma counselling. She claimed these damages on the basis that the company failed to provide a safe working environment which resulted in psychiatric injury and a need for psychiatric intervention. 





Held:  On the evidence and witnesses presented, the court was satisfied that the Mtethwa had indeed sexually harassed Ms Mokone. They also concluded that the company has a legal duty to protect employees against sexual harassment and the only thing that needed to be decided was whether the company had been negligent in this duty. The court was satisfied that after the matter had been referred to HR by Ms Mokone, the matter had been reasonably dealt with as far as the sexual harassment was concerned, which was proved by the fact that the harassment stopped. However, the first complaint made to Steenkamp many months before was not acted upon. Had Steenkamp in fact acted on it, the harassment would have stopped earlier and the working environment would have been safe from sexual harassment. The Court found that the company should have proper management and disciplinary structures in place, it would have compelled Steenkamp to refer the matter to HR immediately. The Applicant reported the matter to her manager and thereby brought it to the company’s attention. A failure to act at that point was unreasonable. On this basis the court found that the company had indeed been negligent They also found that Ms Mokone had suffered psychiatric injury and granted compensation for future medical expenses and general damages to the amount of R60 000. In addition a cost award was given against the company. 
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