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The case of African National Congress v Municipal Manager, George Local Municipality & Others (2010) 31 ILJ 69 (SCA), the Supreme Court of Appeal had to decide whether an employee in local government could withdraw his resignation after handing it in writing to his municipal manager the day before.  





Facts:  The employee, a ward councillor, delivered a resignation letter to his superior, the Municipal Manager.  The Municipal Manager was aware of the contents of the letter, but never actually read it as he had more important things to attend to.  The following day the employee phoned the Municipal Manager, saying that he had changed his mind and that he would be fetching the letter that he had dropped off the previous day.  The Municipal Manager returned the letter to the employee, unread.  The ANC was upset by the Municipal Managers actions, and contended that the resignation stood as the written resignation had been delivered to the Manager and the Manager was aware of the content. 





Held:  Relying on case law that goes back to 1965, the Supreme Court of Appeal held that the communication is conveyed to the recipients mind only by its reading.  In this case, the Municipal Manager had not read the resignation letter.  The fact that he had been told what its contents was, was irrelevant.  Because he had not read the letter, the resignation had not come into effect and the employee therefore had ever right to ‘withdraw’ it.





Note:  This principle is well established in our law.  It is therefore suggested that, should an employee resign, you should:





Ensure that he/she does so in writing


You draft a written acceptance of the resignation and hand it to the employee as soon as possible.  (Assuming of course that you wish to accept the resignation). The written acceptance in writing will serve as proof that the resignation was read.








 


 













































































2001 he received a written warning, valid for 12 months. He was given a final written warning in May 2001, which did no stipulate its duration, and which was therefore accepted to be for 6 months (in line with the company policy).  





The incident that gave rise to his dismissal, occurred on the 21st February 2002, at which time the final written warning had expired.  At the CCMA, the Arbitrator held that the absence of a final written warning did not mean that Gcwensha was not liable for dismissal as a progressive measure.  Gcwensha then took this on review to the Labour Court, which held that the Arbitrator had not committed an error or irregularity in this regard.  Gcwensha then took the matter to the Labour Appeal Court.





Held:  	Even in the absence of a valid final written warning, an employer is entitled to dismiss and employee where the employee has a deplorable record.  The employer is always entitled to take into account the cumulative effect of acts of negligence, inefficiency and/or misconduct.  If this were not so, would allow the employee to simply continue committing a series of transgressions at suitable intervals which fall outside the periods of applicability of final written warnings.
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Shoprite Checkers and other employers are in a state of uncertainty about their policies on unauthorized removal of company property, thanks to two conflicting decisions from the Labour Appeal Court.





The background to this is as follows:  In 2000, Shoprite Checkers introduced a strict policy prohibiting eating in all but designated areas and installed cameras in its stores to monitor this.  At the end of that year an employee in Silverton was caught on camera eating in a non designated area on three occasions.  Similarly, in Louis Trichardt, another employee was caught on camera committing the same misconduct on two occasions.  Both were dismissed and both referred their matter to the CCMA.  In both cases the CCMA found the dismissal unfair and reinstated the employees.  





Shoprite Checkers took both matters on review to the Labour Court.  The outcome of both these reviews was that the sanction was too harsh and the employees were to go back to work with final written warnings. (Note that these two matters heard separately by different judges).





Shoprite Checkers took both these findings on appeal to the Labour Appeal Court.  It is the two separate findings from the Labour Appeal Court (by different judges), which has caused the confusion.  





In the ‘Silverton’ matter of Shoprite Checkers (Pty) Ltd v CCMA & Others [2008] 12 BLLR 1211 (LAC), the Labour Appeal Court (judge Zondo) found that the CCMA commissioner had been reasonable and that, on the facts, no reasonable decision maker could find that dismissal was a fair sanction.





In complete contrast to this, in the ‘Louis Trichardt’ matter of Shoprite Checkers (Pty) Ltd v CCMA & Others [2008] 9 BLLR 838 (LAC), the Labour Appeal Court found that the employee had ‘acted in flagrant violation of the company rules which had been implemented for clear, justifiable operational reasons.’  Under the circumstances the LAC found that dismissal was fair as it contributed to shrinkage, irrespective of the value of the goods.





Conclusion:  These two cases can really only be distinguished on the basis of the length of service of the employees.  In the ‘Silverton’ matter the employee had 30 years service with a clean record.  In the ‘Louis Trichardt’ matter the employee had 9 years service with a clean record.  However, we are of the opinion that both of these are long service employees and this is really no legal basis for justifying these different findings.  The different approaches by the same court is baffling and makes it difficult to know what to do under similar circumstances.  Our advice is to stick to a zero tolerance policy which your company may have in place and use the ‘Louis Trichardt’ judgment in argument if the matter is referred to the CCMA.  The vast majority of cases on this have confirmed over and over the simple principal that dismissal for theft is justified, irrespective of the value of the goods stolen.














Increasing a Sanction Imposed








Clients often ask whether or not an applicant for employment has a duty to disclose her pregnancy.  This question came before the Labour court in the case of Swart v Greenmachine Horticultural Services (A Division of Sterikleen (Pty) Ltd) (2010) 31 ILJ 180 (LC),where it was called upon to decide whether the dismissal of Ms Swart amounted to an automatically unfair dismissal on the basis of her pregnancy, which she had failed to disclose.





Facts:  Ms Swart was employed by the company in April 2007.  In May 2007 she told a fellow employee that she might be pregnant.  It was only in mid June however, after being confronted by her manager, that she disclosed to her employer that she was in fact pregnant.  She was notified to attend an enquiry and was charged with (amongst other charges) failure to disclose critical information, namely that she was pregnant, at the time of her application for employment.  She was dismissed for this alleged breach of contract.  Ms Swart took the matter to the Labour Court, claiming an automatically unfair dismissal. From the company’s own evidence, it was clear that they felt that her non-disclosure was fundamental to the relationship between the company and the employee and that this was why the relationship had declined once it came to light that the employee had failed to disclose this information at the time of her employment.





Held:  The Labour Court stated that it is well accepted law that employee has no duty whatsoever to disclose either her pregnancy or her intended pregnancy.  The company was obviously upset about the non-disclosure as it meant that Ms Swart would be going on maternity leave in the near future.  However, every female employee has a legal right (in terms of the Basic Conditions of Employment Act) to maternity leave and even though it may inconvenience the employer, there existed no basis upon which to discipline the employee.  The court found that the dismissal therefore constituted an automatically unfair dismissal and the employee was given compensation of 12 month’s salary.




















 In the case of Samson v Commission for Conciliation, Mediation & Arbitration & Others (2010) 31 ILJ 170 (LC) the Labour Court had to review the decision of a CCMA commissioner, who had found the dismissal of the Mr Samson to be fair.  There were a number of grounds for review, but we will only focus on one of these raised by Mr Samson, i.e. that the Commissioner erred in finding that the company had the right to increase the sanction against his disciplinary enquiry.





Facts:  Mr Samson had been charged with distributing pornography on the company’s intranet.  An enquiry was held where he pleaded guilty to the charge, apologized to the recipients of the material and showed remorse.  The chairperson gave him a final written warning valid for three years.  The Vice President of the company heard of the sanction and felt it was wholly inadequate.  He therefore overturned the sanction to one of dismissal and gave the employee the opportunity to appeal this new sanction, which the employee duly did.  On appeal, the sanction of dismissal was upheld.  Mr Samson referred the matter to the CCMA.  The CCMA found in the company’s favour on the basis that it was an undisputed practice at the workplace that senior management could review and overturn the sanctions of chairpersons.  Mr Samson took the matter on review to the Labour Court attacking the arbitration award on the basis that there was no written policy in place in this regard.





Held:  With reference to the evidence led during the arbitration, the Labour Court came to the conclusion that, though there was no evidence of a written policy in this regard, Mr Samson was well aware of this practice and the disciplinary policy did not prohibit this practice. The Labour Court held that the employer is entitled, when it is fair to do so, to revisit a penalty already imposed and to then increase the sanction. (It appears that the court found it fair to do so in this case as there was an undisputed practice in place in this regard).





NOTE:  Should an employer wish to reserve the right to increase a sanction already imposed, it is strongly suggested that a policy in this regard be put in place and be made known to employees. Simply claiming that such a practice is in existence would likely not suffice if the employee disputed that such a practice was in place.











In the case of Algoa Bus Company v SATAWU & others [2010] 2 BLLR 149 (LC), employees literally paid the price for embarking on an unprotected strike.





Facts:  The employees had embarked on an unprotected strike which had brought Algoa Bus Company’s operation to a standstill on several routes.  As a result, the company suffered a financial loss amounting to at least R465 000.00.  The company decided to sue SATAWU and the employees for their loss.  The union and employees argues that the company could not prove their actual damages suffered and that the strike had not gone on for as long as the employer was claiming.





Held:  The Labour Court found that Algoa Bus Company had managed to accurately quantify their loss suffered as they had compared the ticket sales and kilometres travelled in the corresponding days of the previous weekend and had set that off against the savings in unpaid wages and fuel.  The employer was entitled to claim compensation for an unprotected strike.  In this case, the strike was premeditated and unprocedural and damages were therefore awarded to Algoa.  However, in determining the quantum of damages to be awarded, the court noted that compensation must be just, equitable and fair.  In the circumstances of this case, the strike had not lasted long and the employer was therefore not entitled to the full amount claimed.  The union and employees were therefore ordered to pay R100 000.00 in damages.
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