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There have been occasions where clients have contacted us after a disciplinary enquiry has been held with an employee and where the company has been appalled by the sanction imposed by the chairperson of that enquiry.  We are often then asked whether the enquiry can be held again and a more appropriate sanction imposed.  In giving advice on this, the concern is always one of whether the employer can in fact get a “second bite at the cherry”.  Under our common law, it is considered to be unfair to hold a second enquiry on the same facts.  





In the recent case of Rustenburg Base Metal Refiners (Pty) Ltd v Solidarity & Others (2009) 30 ILJ 378 (LC), the employee was charged with 3 serious counts of misconduct namely sexual harassment, abusive language and assault. The employee was found guilty of sexual harassment and the chairperson imposed a sanction of a final written warning.  The employer in this case was completely dissatisfied with the outcome of this enquiry and therefore appointed a new chairperson to review the original outcome.  This second chairperson found the employee guilty of all 3 charges and changed the sanction to one of dismissal.  The matter was then referred to private arbitration and taken on review by the company to the Labour Court.  With regards to this particular issue, the Labour Court needed to make a decision as to whether the employer was ever entitled to hold an internal review of a chairperson’s finding.  The company essentially argued that they were entitled to take such action as the only criteria in deciding whether or not such an internal review can be held, is one of fairness. In putting this argument forward, the company was able to rely on case law in this regard namely BMW (SA) (Pty) Ltd v Van Der Walt.  The employee argued that the employer could never interfere in the findings of a disciplinary enquiry and that such interference would render the dismissal unfair.  In putting this argument forward, the employee was able to also rely on case law in this regard namely County Fair Foods (Pty) Ltd v CCMA & Others.  





Held:  The Court accepted that where a chairperson’s conclusions and finding are grossly unreasonable, it may warrant interference by the company on the basis of an internal review. This can be done on the basis of weighing up principles of fairness.  However, where a chairperson’s findings are not grossly unreasonable, the employer cannot warrant interference with an internal review.  On the facts of this particular case, the court found that the findings were not grossly unreasonable and that the employer could therefore not take the matter on internal review. 





Note:  If a company’s policies and procedures specifically provide that the company has the right to review a chairperson’s finding, then the company will indeed be empowered to do so.  It is in circumstances where no such policy is provided for that the principles as set out above, need to be applied.    
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We are pleased to announce two new appointments at ILS.  VELESCA SCHEFFERS has been employed in the accounts department and has taken over from Monique Pillay as of the beginning of May 2009.  LUKE BRODZIAK has joined us as a senior consultant as of the 11 May 2009. He can be contacted either at the office or on his cell (082 459 9988).
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Generally, it is unfair to charge employees where they have been entrapped into committing an offence. Entrapment is a situation where an employee/s has been encouraged by a third party to commit an offence with the purpose of catching that employee in the act. In the case of NUMSA obo Kholoanyane & Others / WISPECO (Pty) Ltd [2009] 2 BALR 133 (MEIBC), the employees were video taped stealing aluminium from the company and were again video taped when they confessed to the thefts. They then decided to resign and did so in writing.  However they took the matter to the Bargaining Council claiming that they had been forced to resign and as such, their termination constituted a dismissal. The fact that it was a dismissal would then mean that the company didn’t follow the correct procedure and the employees were not afforded a hearing. Furthermore, the employees stated that they had only committed the offence as the undercover investigator had encouraged them to steal and although they had initially resisted temptation, they eventually succumbed. 





Held: the arbitrator was satisfied that there had been pressure to resign and that there had in fact been entrapment.  He held however that this did not absolve the employees of blame and that theft was theft in whatever circumstances it was committed. He therefore found that although the dismissals were both substantially and procedurally unfair, the employees were not entitled to any relief. 











In the case of NUMSA obo Mbeki & Others / Shatterproof (Pty) Ltd [2009] 1 BALR 9 (NBCCI), the Bargaining Council needed to assess whether the dismissal of employees for stealing copper cable from the company was fair or not.  The company had handed in video evidence as well as statements by persons who had not given evidence at the disciplinary hearing.  The company claimed that the witnesses had refused to testify because they feared for their lives and they claimed that they had no choice but to lead hearsay evidence by witnesses who had not actually observed the events and by means of a video tape and written statements.  The Commissioner held that the written statements did in fact constitute hearsay evidence and that hearsay evidence is inadmissible unless the company is able to prove one of the exceptions to that inadmissibility of hearsay evidence as set out in the Law of Evidence Amendment Act of 1988.





The Commissioner held that it was only the hearsay evidence that the employee’s guilt could be proved and that allowing admission of this hearsay evidence could seriously prejudice the employees. Without the hearsay evidence, it seemed that the company did not have a case.  Due to the inadmissibility of the hearsay evidence and the lack of any further evidence, the employee’s dismissals were held to be unfair and they were reinstated with retrospective effect. 





Note:  It is not impossible to have hearsay evidence admitted.  However, it is absolutely essential that the person seeking to admit hearsay evidence gives clear reasons as to why the persons who actually witnessed the event cannot give evidence.  On the facts of this case therefore, the arbitrator may well have accepted the hearsay evidence if the company was able to prove that they were in fact justified in their fear of testifying, for example had the company entered into evidence sworn affidavits by the witnesses to this effect. For the sake of completeness, the section of the Law of Evidence Amendment Act which deals with the admissibility of hearsay evidence can be summarised as follows.  





Hearsay evidence is not allowed unless the parties agree thereto OR unless the court is of the opinion that it should be admitted in the interests of justice, by having regarded to: - 


i) 	the nature of the proceedings, 


ii) 	the nature of the evidence  


iii) 	the purpose for which evidence is tendered  


iv)  	the probative value of the evidence 


v)  	reason why evidence not given by the person upon whose credibility the probative value of such evidence depends 


vi) 	any prejudice to a party which the admission of such evidence might entail; and 


vii) 	any other factor which should in the opinion of the court be taken into account 











Excessive Absenteeism due to Incarceration











In terms of S186 (1) (b) of the LRA, dismissal definition includes a situation where an employee reasonably expects “the employer to renew a fixed term contract…….on same or similar terms but the employer offered to renew it on less favourable terms, or did not renew it”. An interesting case in this regard came before the Labour Court recently namely Standard Bank of Athens Ltd v Cellier NO & Others (2009) 30 ILJ 197 (LC).  





Facts:  The employee was employed by the bank as a senior financial manager on a 1 year fixed term contract.  Contained in this contract was a clause which stipulated that “renegotiation of this contract will commence 1 month prior to the expiry date.” One month prior to the expiry date the bank did in fact notify the employee that the contract would terminate on the termination date and that they would not renegotiate a new contract. The employee alleged that he had a reasonable expectation that his contract would be renewed or that he would be appointed permanently.  He furthermore stated that the renegotiation clause implied that the failure to renegotiate would automatically result in the contract being renewed.  The bank’s response was that they had discovered that the employee was involved in a business which was in direct conflict with the bank’s interests. On having found this out, they had no intention of renewing the contracts and they therefore contended that there was no unfair dismissal and that the contract had simply come to an end on the date set out in the termination clause. The CCMA found in favour of the employee and the bank then took the CCMA judgement on review.  





Held:  The Labour Court stated that the employee bore the onus of proving that a legitimate expectation had been made by the bank with regards to the renewal of his contract or offering him a permanent contract.  The Court found that the employee admitted to being involved in a private business, he admitted to failing to disclose it to the bank and he admitted that he was aware that the bank wasn’t happy with is private business interests. This being the case, the Court found that it should have been clear that the bank would not create an expectation of re-employing him.  The Court therefore reviewed and set aside the arbitration award and declared that no reasonable expectation had been created by the bank and the contract simply came to an end in terms of the fixed term nature thereof. The employee was also ordered to pay the bank’s legal costs. 






































It appears to be a fairly regular problem that employees are arrested and incarcerated pending a bail application or trial, and they are therefore unable to attend work.  The question which is always asked is whether or not the employer can dismiss the employee due to the fact that that employee is unable to provide a service during his / her period of incarceration.  This is never an easy question to answer due to the fact that the employee is not intentionally withholding his services.  This dilemma came before the Labour Court in the case of SAMANCOR Ltd v Metal & Engineering Industries Bargaining Council and Others (2009) 30 ILJ 389 (LC). 





Facts:  The employee was arrested and detained in custody for approximately 14 days. On his return to work, he was charged with absenteeism but found not guilty and he returned to work. A few weeks later he was again arrested and he telephoned his employer to notify them of the arrest.  He was released from custody 137 days later and discovered that he had been dismissed in his absence after a disciplinary enquiry was held. He was dismissed on the basis of “operational incapacity”.  He was then however granted a post-dismissal hearing by the chairperson who presided over the enquiry and at that hearing it was found that his absenteeism had been excessive and the dismissal was therefore confirmed.  The employee then took the matter to the Bargaining Council where the arbitrator found that the dismissal had been procedurally unfair because the employee had not been afforded the opportunity to be present and the company had not followed its own policy with regards to jointly deciding with the employee on a chairperson and discussing the matter with the Union.  It was also found that the post dismissal hearing was unfair as it had been chaired by the same person who chaired the original enquiry.  The Bargaining Council ordered reinstatement and the company took the arbitrators decision on review. 





Held:  If the dismissal was in fact due to “operational incapacity”, then the company was obliged to follow the procedure for dismissal due to incapacity. That procedure is outlined in Item 10 of the Schedule 8 of the LRA which requires the company to do an investigation into the extent and duration of the incapacity and to consider alternatives to dismissal. This the company had not done.  The employee had also not been given the opportunity to state his case either through his union or personally. Furthermore, if the reason for the dismissal was absenteeism, the employee could justifiably raise the defence that he was unable to perform due to issues outside of his control for which he was not to blame.  As he had not been the cause of his own incarceration, it was a factor beyond his control and he could therefore not be said to be absent without permission. He was therefore reinstated with loss of income. 
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